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UlNlITED  STATES  OF  AI-iSRICA 
BEFORE  FEDERAL  TRADE  COI^IISSIOM 

At  a  regular  session  of  the  Federal  Trade  Cominission, 
held  at  its  office  in  the  city  of  Washington,  D.   C, 
on  the  10th  day  of  September,  A.  D.  19A7. 


GOUMISSIOIHRS: 


Garland  S.  Ferguson,   Chairman,  • 
Ewin  L,  Davis, 
William  A.  Avres, 
Robeirt  E.  Freer, 
Lowell  B.  riason. 


ih 


In  the  Matter  of 

GE^]ERJlL  MILK  COHPANY,  INC., 

an  expoii:  trade  association,  and 
its  officers,  directors  and 
stockholders,  as  follows: 

OFFICERS: 

E.  H.  Stuart,  President, 
W,  T.  Nardin,  Vice  President, 
L.  C,  Gunther,  Vice  President  and  Treasurer, 
H.  J*  Mountrey,  Vice  President, 
L,  H.  Wilson,  Vice  President, 
L.  A.  DeBow,  Secretary  and  Assistant 
Vice  President, 

DIRECTORS:- 
E.  H.  Stuart, 
W.  T.  Nardin, 
P.  G.  Kinzer, 
J.  A.  Latzer, 

STOCKHOLDERS: 

Carnation  Company, 
P&t  Milk  Company. 


DOCKET  i>10, 
202-7 


PJZ.COI^IENDATIONS  FOR  THE  READJUST T-2!^]T 
OF  THE  BUSBiESS  OF  GENERAL  MILK  GCKPANY,  INC. 

To:  -General  Milk  .Company,  Inc.,  an  export  trade  association,  incorporated 
under  the  laws  of  the  State  of  Delav^are,  v.-ith  principal  office  and 
place  of  business  at  19  Rector  Street,  New  York,  New  York,  and  to  its 
officers,  directors  and  stockholders: 

The  Federal  Trade  Commission,  having  reason  to  believe  that  General 
Milk  Company,  Inc.  (hereinafter  referred  to  as  the  "Association"),  ^^n 
association  engaged  in  export  trade  (as  "association"  and  "export  trade'' 
are  defined  in  the  Act  of  Congress  known  as  the  Export  Trade  Act,  approved 
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April  10,  1918),  and  certain  of  its  agreements  made  and  acts  done  were  in 
restraint  of  trade  v/ithin  the  United  States  or  of  the  export  trade  of  do- 
mestic competitors  of  said  Association,  or  substantially  lessened  competi- 
tion vathin  the  United  States  and  otherwise  restrained  trade  therein,^ 
sunffiioned  said  Association,  its  officers,  directors  and  stockholders  to  ap- 
pear  before  it  on  the  8th  day  of  June,  1945,  as  provided  by  section  5  of' 
said  Export  Trade  Act,  Said  Association  having  duly  appeared  before  the 
Cor:L':iission  pursuant  to  said  summons,  and  a  formal  investigation  into  the 
alleged  violations  of  law  having  bjen  made,  in  the  course  of  which  testi- 
.nony  and  evidence  were  taken  and  incorporated  into  the  record,  and  the 
Commission  having  examined  the  record  and  made  a  report  thereon  and  con- 
cluded therefrom,  that  certain  agreements  made  and  acts  done  by  such  .asso- 
ciation have  been  and  are  in  violation  of  the  law, 

V-JA,   Tiri!PcEFC)PE,  pursuant  to  the  provisions  of  said  Export  Trade  Act 
and  by  virtue  of  the  authority  conferred  upon  it  by  said  Act,  the  Federal 
Trade  Commission  hereby  makes  to  said  Association  and  its  officers,  direc- 
tors, and  stockholders,  the  following  recomj^iendations  for  the  readjustment 
of  said  Association's  business: 

1«  That  the  Association  either  divest  itself  of  its  wholly-owned 
foreign  subsidiaries  engaged  in  the  manufacture  and  sale  of  milk 
products,  and  rescind  all  existing  agroem.ents  with  its  foreign  sub- 
sidiaries under  v/hich  it  furnishes  consultative  advice  and  renders 
other  assistance  in  connection  with  the  manufactiare  and  sale  of  milk 
products  in  foreign  countries,  or  in  the  alternative,  withdraw  as  an 
e:qx>rt  trade  association  qualifying  ^onder  the  provisions  of  the  stat- 
ute. The  foreign  companies  to  which  this  paragraph  applies,  as  shov/n 
by  the  record  herein,  include,  but  are  not  limited  to,  the  folio-wing: 

(a)  Societe  Ampco,  a  company  organized  under  the  laws  of 
France,  on  October  10,  1923,  which  nam.e  was  changed  to  Lait 
Gloria,  S.  A,,  on  June  29,  1929; 

(b)  General  Milk  Products,  Ltd.,  a  company  organized  under 
the  lav;s  of  England,  on  November  7,  1924j 

(c)  Glucksklec  Milchresellschaft,  m.b.H.,  a  cor.pany  organized 
under  the  laws  of  Germ.any,  on  November  19,  1925; 

(d)  Kandelr.aatschappij  ilmilko,  IJaamlooze  Vennootschap,  a  • 
company  orj^anized  under  the  laws  of  Holland,  on  April  27,  1927, 
-which  name  was  changed  in  1932  to  ximij.ko,  N.  V,; 

(e)  Union  Nilk  Products,  Ltd,,  a  company  organized  under 
the  laws  of  the  Union  of  South  Africa,  on  I'arch  8,  1940; 

(f)  Leche  Gloria,  S.  /x.,  a  company  organized  under  the  laws 
of  the  Republic  of  Peru,  on  February  5,  1941. 

2«  That  the  Association  either  divest  itself  of  its  wholly- 
owned  domestic  subsidiaries  whose  functions  are  solely  to  hold  the 
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stock  of  foreign  companies,  or  in  the  alternative,  withdraw  as  an 
export  trade  association  qualifying  under  the  provisions  of  the 
statute.  The  domestic  companies  to  which  this  paragraph  applies, 
as  shown  by  the  record  herein,  include,  but  are  not  limited  to, 
the  following: 

(a)  International  Finance  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Delaware,  on  Septem.ber  3, 
1926; 

(b)  International  Industries,  Inc.,  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware,  on  September  12,  1942 • 

3.  That  the  Association  either  divest  itself  of  its  Fxinority 
stock  ownership  in  foreign  companies  engaged  in  the  manufacture  and 
sale  of  milk  products  in  Cuba,  I^nama  and  Jamaica,  and  rescind  all 
existing  agreem.ents  with  such  foreign  companies,  producers  and 
others  relating  to  its  ownership  of  such  minority  stock,  or  to  the 
establishment  and  operation. of  such  foreign  companies  in  connection 
with  the  m.anufacture  and  sale  of  milk  products,  or  in  the  alternative, 
withdraw  as  an  export  trade  association  qualif-/ing  under  the  provi- 
sions of  the  statute.  The  foreign  companies  to  which  this  paragraph 
applies,  as  shown  by  the  record  herein,  include,  but  are  not  limited 
to  t-ae  following: 

(a)  Compania  Na clonal ^de  Alimentos,  a  company  organized 
under  the  laws  of  the  Republic  of  Cuba,  on  December  17,  1931; 

(b)  Compania  Panamena  de  Alimentos  Lacteos,  S*  A.,  a  com- 
pany organized  under  the  lav/s  of  the  Republic  of  Panama,  on 
December  22,  1937; 

(c)  Jamaica  Milk  Products,  Limited,  a  company  organized  un- 
der the  laws  of  Jamaica,  March  22,  1939. 

4«  That  the  Association  in  the  future  either  refrain  fromx  acquir- 
ing stock  or  any  other  beneficial  interest  in  commercial  enterprises 
engaged  in  the  manufacture  or  sale  of  milk  products  in  foreign  coun- 
tries or  in  trade  in  milk  products  of  foreign  m.anufacture  within  any 
foreign  country,  or  withdraw  as  an  export  trade  association  qualifying 
under  the  provisions  of  the  statute. 

5.  That  the  Association  amend  the  so-called  Cow's  Head  Label 
Agreement  so  as  to  delete  therefrom  the  reference  to  the  use  of  trade 
mark's  or  labels  within  the  United  States  or  its  dependencies.  This 
paragraph  applies  to  the  agreement  entered  into  on  October  6,  1936, 
betv;een  the  Association  and  Nestle  and  Anglo-Swiss  Condensed  Milk 
Company,  a  company  organized  under  the  laws  of  Switzerland  and  a 
comr^^etitor  of  the  Association  in  m-any  foreign  countries. 
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6.  That  the  Association,   so  long  as  it  continues  to  be  an 
export  trade  association  qualifying  under  the  provisions  of  the 
statute  shall  seasonably  file  with  the  Commission  all  in^orm.ation 
.    -      required  by  the  Export  Trade  Act  to  be  filed  annually,   and  furnish 
all  documentary  evidence  requested  or  required  by  the  Commission 
pursuant  to  said  Act,  whether  called  for  by  report  forms,  by  ques- 
tionnaires or  communications,  by  personal  visitation  or  othen-dse. 

^TT  IS  ORDERED  by  the  Commission  that  the  Association  file  with  the 
Comirassion  within  ninety  (90)   days  hereof  a  report  stating  whether  it  has 
elected  to  comply  with  the  above  recommendations  and,   if  so,  the  marker 
in  which  it  has  so  complied. 

By  the  Commission,   Comma ssioner  Mason  not  participating, 
SEAL 


31 


Otis  B.  Johnson  J 
Secretary, 
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CONCLUSIONS 

This  investigation  of  the  operations  of  General  Nilk  Company,  Inc., 
discloses  that  in  recent  years  this  Association's  most  important  func- 
tion has  been  to  carry  on  activities  undertaken  as  a  result  of  its  owner- 
ship of  stock  in  producing  companies  engaged  in  the  manufacture  and  sale 
of  canned  milk  products  in  foreign  countries.  In  some  instances,  the 
capital  stock  of  such  producing  companies  is  wholly  ov/ned  by  the  Associa- 
tion; in  others  the  ii.ssociation  holds  only  a  minority  interest.  As  a  re- 
sult of  this  stock  ownership,  certain  contractual  relationships,  betvreen 
the  Association  and  those  wholly-oivned  producing  companies,  and  between 
the  Association  and  the  other  stockholders  in  such  companies  as  are  not 
vv'holly  owned,  have  eventuated.  In  addition,  the  record  shows  that  a 
trade-nark  agreement,  known  as  the  "Cow»s  Head  Agreement,"  had  been 
entered  into  and  effectuated  by  the  Association  and  rostle  and  ^i-nglo- 
Swiss  Condensed  Hilk  Company,  a  competitive  Swiss  company,  operating  on 
a  world-wide  basis.  All  of  these  factors  and  agreements  will  be  examined 
and  given  consideration,  as  well  as  some  other  miscellaneous  activities 
of  the  association. 


Wholly-ov.'ned  Foreign  Subsidiaries. 


Subsequent  to  its  organization  in  1919,  and  until  1923,  the  chief 
acti\'ltics  of  the  Association  v/ere  in  furtherance  of  the  export  of  do- 
r.estic  milk- pro d^acts  manufactured  and  supplied  by  its  stockholders. 
After  1923,  the  Association  began  to  organize  or  otherwise  acquire  com- 
panies in  foreign  countries  which  were  entirely  engaged  in  m.anufacturing 
and  selling  milk  products  in  foreign  countries.  The  Association,  through 
such  foreign  subsidiaries,  owns  milk  producing  plants  in  France,  England, 
Germany,  Holland,  the  Union  of  South  Africa,  and  Peru.  The  companies 
located  in  France,  England,  Germany,  and  Holland  are  ovmed  by  the  Associa- 
tion through  a  wholly-owned  domestic  corporation  which  engages  in  no 
activity  other  than  holding  stock  in  foreign  subsidiaries  of  the  Associa- 
tion and  receiving  dividends  therefrom..  The  South  African  and  Peruvian 
companies  are  owned  directly  by  the  Association.  Although  its  foreign 
com.panies  are  operated  under  the  laws  of  the  respective  countries  where 
located,  the  Association  maintains  contact  with  the  operating  personnel 
of  each  company  and  furnishes  each  such  com.pany  with  services  of  an  ad- 
visory or  consultative  character,  and  receives  stipulated  fees  in  return. 

The  evidence  indicates  that  the  Association  through  such  foreign 
companies  entered  into  foreign  production  and  sale  of  milk  products  in 
foreign  countries  in  order  to  hold  m.arkets  previously  v/on  through  exporta- 
tions  from  the  United  States^  that  the  enactment  of  protective  tariffs 
and  preferential  quota  laws  in  various  countries  gave  substantial  pref- 
erences to  producers  in  those  countries;  and  that  other  important  ad- 
vantages, including  lower  costs  of  production  and  subsidies  of  foreign 
governFients ,  arose  frori  tLme  to  time  in  favor  of  producers  domiciled  in 
foreign  countries  and  operating  under  foreign  governments.  The  Associa- 
tion, therefore,  was  faced  with  the  alternative  of  losing  such  foreign 
markets  because  of  inability  to  export  to  and  sell  at  a  profit  in  said 
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markets  or  of  building  and  operating  its  ovm  plants  under  the  jurisdiction 
of  foreign  governnients .  Kenco,  the  organization  and  acauisition  of  forei«^n 
companies  was  for  the  purpose  of  meeting  compstition  in  foreign  countries^ 
in  instances  in  which  it  could  not  be  met  by  exportations  from  the  United 
States  • 

The  evidence  points  to  the  fact  that  there  was  a  general  decrease  in 
the  volur.e  of  all  milk  products  exported  from  the  United  States  between 
1919  :ind  1938,  and  that  the  exports  of  i.iilk  oroducts  by  the  .association 
during  the  1930 »s  reflected  this  general  declining  trend  of  exports  through- 
out ohe  Industry.  However,  it  appears  that  the  combined  volume  of  exports 
by  the  .issGciation  and  its  stockholders  from  1930  to  1944,  inclusive,  was 
hardly  of  sufficient  size,  as  compared  to  the  total  volume  of  exports  from' 
thiG  country,  to  effect  any  appreciable,  and  certainly  not  any  controlling, 
influence  upon  eitJier  the  domestic  or  foreign  trade  of  the  United  States 
m  milk  products. 

There  is  no  reason  to  conclude  that  the  Association's  acquisition 
and  owTxrship  of  foreign  subsidiaries,  per  se,  had  the  effect  of  decreas- 
ing its  exports  of  canned  m.ilk  products,  since  exoorts  from  the  United 
States  to  the  foreign  countries  involved  had,  or  were  about  to,  become 
non-existent,  'for  the  reasons  stated,  which  antedated  and  brought  about 
such  acquisitions.  Although  the  record  shows  that  a  greater  portion  of 
the  Association's  business  has  been  in  canned  milk  products  which  wore 
manufactured  in  and  shipped  from  sone  foreign  countries  to  other  foreign 
countries,  evidence  is  lacking  that  such  foreign  activities  on  the  part 
of  the  Association  at  any  time  have  effected  restraints  upon  domestic  trade, 
or  in  themselves,  independent  of  other  controlling  factors,  upon  export 
trade , 

The  Commission  recognizes  the  fact  that  the  activities  of  the  Associa- 
tion in  the  field  of  foreign  production  and  trade  between  foreign  countries 
were,  as  far  as  the  e\T.denco  shows,  embarked  upon  in  good  faith,  as  a 
normal  and  legitir.ate  response  to  the  imposition  of  obstacles  in  the  path 
of  the  export  trade  from  the  United  States  and  to  changing  commercial  con- 
ditions brought  about  by  factors  beyond  its  control.  Recognition  is  also 
given  to^ the ^ fact  that  the  Association's  foreign  productive  program  enabled 
it  to  maintain  its  trade  position  in  certain  areas,  a  result  which  cannot 
be  condorned  in  the  light  of  the  fact  that  cor.petitors,  both  foreign  and 
dor.ostic,  were  at  liberty  to  adjust  themselves  to  the  self-protective  meas- 
ures adopted  by  the  foreign  countries  involved. 

The  Association  maintains,  as  a  legal  proposition,  that  while  the 
Export  Trade  Act  provides  that  associations  organized  under  it  shall  en- 
gage solely  in  export  trade,  the  history  of  the  Act  indicates  that  the  ' 
legislative  intent  was  to  differentiate  between  export  trade  and  domestic 
trade  and  to  make  it  clear  that  under  no  circumstances  could  the  activi-  ' 
ties  of  such  associations  extend  over  into  or  include  interstate  commerce 5 
that  the  Antitrust  .tcts  do  net  prohibit  two  or  m.ore  Amer ;  can  corporations 
or  individuals  from  engaging  in  joint  productive  enterprises  within  foreign 
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countries  or  in  trading  between  foreign  countries!  that  the  Export  Trade 
Act,  setting  up  permissive  exceptions  to  the  antitrust  laws,  did  not  add 
to  the  prohibitions  of  those  laws  or  proscribe,  as  new  offenses,  acts  or 
practices  not  otherwise  illegal. 

As  opposed  to  this,  it  may  be  argued  that  the  word  "solely"  In  the 
clause  in  the  law  reading  "actuallj  engaged  solely  in  export  trade"  is  to 
be  strictly  construed  and  that  an  Association  engaging  in  production  in 
foreign  countries  or  in  trade  between  foreign  countries  is  exceeding  the 
powers  granted  to  it  by  the  statute.  It  cail  be  said  also  that  in  spirit 
the  Export  Trade  Act  contemplates  that  the  organization  and  operation  of 
the  combinations  to  which  exemptions  are  granted  are  to  be  confined  ex- 
clusively to  operations  and  functions  in  connection  with  the  exportation 
of  commodities  from  the  United  States  to  foreign  countries.  Apparently, 
the  question  involved  here  was  not  considered  one  way  or  the  other  by 
Congress,  but  it  is  not  to  be  presumed  that  there  was  any  intention  of 
encouraging  the  fomiation  of  combinations  among  American  enterprises  to 
go  into  business  in  foreign  countries. 

From  the  standpoint  of  the  well-settled  policy  of  the  United  States 
to  prevent  the  growth  of  combinations  and  restraints  of  trade  generally, 
it  must  be  held  that  the  scales  are  weighted  against  the  contention  that 
the  statute  is  to  be  so  construed  as  to  facilitate  or  encourage  combina- 
tions of  iunerican  enterprises  operating  in  international  trade  outside 
the  sphere  of  the  export  trade  of  the  United  States.  The  Commission  is 
unwilling  to  place  the  stamp  of  administrative  approval  upon  the  Associa- 
tion' 3  o'.\:Pr:5hip  oi  foreign  subsidiaries  which  are  not  engaged  in  any 
respect  i:  'vici  Ixp. . rta-.ion  of  milk  products  from  the  United  States.  It 
is  of  the  op..nr.o:.i  Jiau  broad  considerations  of  policy  and  the  inadvisability 
of  settint.<  ^   pre>c-i3ni  ^rAlch  might  serve  as  a  vehicle  for  a  further  increase 
in  the  concertra^j^on  ci  eco  c-oraic  power  in  this  country  should  impel  it  to 
recommend  that  General  Milk  Company,  Inc.  divest  itself  of  its  wholly-owned 
subsidiaries,  or  in  the  alternative,  take  steps  to  withdraw  as  an  export 
trade  association  qualif^dng  under  the  provisions  of  the  statute. 

II.  Contracts  with  Wholly-Owned  Foreign  Subsidiaries. 

Supplemental  to  the  Association's  acquisition  and  ownership  of  its 
foreign  subsidiaries  in  France,  England,  Germany,  Holland,  Peru  and  the 
Union  of  South  Africa,  it  entered  into  certain  contractual  relationships 
with  them.  Agreements  knovm  as  consultant  agreements  were  effectuated, 
which  provided  that  the  Association  should  furnish  consultative  advice, 
instructions,  assistance  in  connection  vath  all  aspects  of  the  businesses 
of  these  wholly-owned  foreign  subsidiaries.  Such  advice  and  assistance 
appeared  to  have  been  a  necessary  and  reasonable  incident  of  the  ownership 
and  operation  of  these  producing  companies  operating  in  these  foreign 
countries.  However,  since  the  Commission  finds  that  an  export  trade  as- 
sociation qualifying  under  the  provisions  of  the  Act  c>in  not  engage  in 
activities  other  than  exporting  from  the  United  States,  the  Commission 
concludes  it  should  recomm^end  that  General  Milk  Company,  Inc.  rescind  the 
contracts  in  question,  or  in  the  alternative,  take  steps  to  withdraw  as 
an  export  trade  association  qualifying  under  the  provisions  of  the  statute. 
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^^I*  Minority  Interest  in  Foreign  Companies. 

^mother  phase  of  the  investigation  deals  with  agreements  that  were 
entered  into  by  the  Association  with  certain  foreign  producers  relating 
to  the  establishment  and  operation  of  companies  engaged  in  the  manufactu^^G 
of  milk  products  in  Cuba,  Panama  and  Jamacia.  The  Association  contends 
that  ^ts  joint  venture  in  production  in  these  countries  was  necessarv  to 
meet  .oreign  competition  in  these  markets,  because  the  volume  of  consur.-'p- 
tion  of  milk  products  therein  was  so  small  as  to  warrant  the  operation 
of  cnj-y  one  plant  in  each  of  those  countries. 


A. 


The  Cuban  Company. 


ror  more  than  ten  years  prior  to  1931,  the  Association  maintained  a 
branch  office  in  Havana  and  supplied  the  Cuban  market  by  exporting  milk 
products  from  the  United  States.  This  market  witnessed  a  substantial 
growth  and  an  increase  in  consumption  during  those  years,  and  there  de- 
veloped a  very  keen  competition  from  Holland.  On  December  17,  I931,  a 
jointly-owned  corporation  was  organized  in  Cuba  under  the  name  of  Com- 
pania  Nacional  de  Alinentos.  The  stockholders  wore  Amilko,  a  wholly  owned 
siibsidiary  of  the  Association,  Libby,  HcNeill  &  Libby  of  Canada,  Ltd.,  a 
wholly  owned  subsidiary  of  Libby,  McMeill  &  Libby,  a  domestic  corooration, 
and  the  Nestle  &  Anglo-Swi.ss  Condensed  Milk  Company  of  Switzerland,  the 
latter  two  com.panies  being  competitors  of  the  Association. 

Supplementing  the  organization  of  Aljxientos,  the  stockholders  entered 
into  a  voting  trust  agreement.  Prior  to  the  time  of  the  organization  of 
AlLnentos,  the  Nestle  Company  o'/med  a  Cuban  company  which  was  engac^cd  in 
selling  Nestle ts  milk  products  in  Cuba.  The  stock  in  this  selling "company 
was  transferred  to  Aljxientos  and  a  new  selling  company  was  organized  under 
the  name  of  Productos  Lacteos  Selectos  S.  A,  This  company  was  thereupon 
used  to  sell  the  milk  products  of  Alinentos,  its  stock  being  subject  to 
a  voting  trust  agreement  identical  with  the  voting  trust  agreement  relating 
to  the  Alimentos  stock  above  mentioned. 

The  Association,  the  Nestle  Company,  and  Libby  Canada  each  entered 
into  an  exclusive  sales  agreement  with  Alimentos.  The  Association  leased 
Its  trade-marks  to  Alimentos,  appointed  that  company  its  exclusive  sales 
agent,  and  agreed  to  refrain  from  sales  of  milk  products  in  Cuba  except 
upon  orders  emanating  from  the  Cuban  Company.  On  its  part,  Alimentos 
agreed  that  it  would  not  export  from  or  sell  for  resale  outside  of  Cuba 
malk  products  bearing  the  labels  of  the  Association,  or  products  under 
trade-marks  leased  by  the  Association  to  the  Cuban  Company.  Both  the 
Association  and  Alimentos  undertook  to  endeavor  to  prevent  infiltration 
into  Cuba  of  milk  products  under  the  leased  trade  marks  of  the  Association. 


B.  The  Panar.anian  Company. 

In  1937  the  Association,  which  was  then  engaged  in  marketing  milk 
products  in  Panama,  learned  that  the  Nestle  Company  was  giving  considera- 
tion to  the  construction  of  a  condensery  in  that  country.  The  Association 
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sa^rs  that  in  order  not  to  lose  an  existing  market  and  because  the  demand 
was  insufficient  to  warrant  the  operation  of  more  than  one  local  condensery 
in  Panama,  it  entered  into  an  agreement  with  the  Nestle  Company,  .pursuant 
to  which  a  producing  company  v/as  organized,  knovm  as  the  Compania  P^nanena 
de  Alimentos  Lacteos,  3.  A.  The  purpose  of  the  company  was  to  build  and 
operate  a  milk  condensery  in  Panama. 

Supplemental  agreements  were  entered  into  between  the  two  stockholders 
relating  to  the  stock  and  the  fees  or  royalties  accruing  therefrom,  the 
turning  over  of  the  stockholders'  businesses  to  Panar^na,  and  the  supply- 
ing to  Panamena  of  whatever  mdlk  products  it  needed  to  import.  It  v:as 
agreed  that  Panamona  would  not  sell  milk  products  outside  of  Panam.a  so  long 
as  the  shareholders  continued  to  own  their  respective  stock  interest  in 
that  ca-ipan-y.  It  was  likewise  agreed  that  the  Panamena  should  becom.e  the 
exclusive  sales  agent  for  the  Association's  products,  and  this  company 
agreed  not  to  export  such  products  from  Panama.  It  was  also  agreed  that 
the  ilssociation  and  the  Panamena  would  endeavor  to  prevent  infiltration 
into  Panama  of  milk  products  labelled  with  the  Association's  brand  and 
trade- mark. 


i 


C.  The  Jai'iaican  Compan:/-. 

•  In  1938,  the  Association  and  the  Nestle  Company  each  had  under  con- 
sideration coi.3truction  of  a  condensery  in  Jamaica.  This  is  said  to  have 
been  brought  about  by  the  prevailing  high  rxiport  duties  on  milk  products 
then  beinj;;  exported  to  that  country.  Here  again,  it  was  thought  that 
the  operation  of  more  than  one  local  manufacturing  plant  in  Jamaica .  v/ould 
not  be  profitable.  Therefore  the  Association  and  the  Nestle  Company,  on 
Karch  22,  1939,  organized  the  Jar.aica  Kilk  Products,  Ltd.  under  the  laws 
of  Jai:aica. 

It  was  agreed  by  the  Association  and  the  Nestle  Company  that  each 
■  would  turn  over  its  business  in  the  sale  of  milk  and  milk  products  to  the 
Jamaica  Company  and  that  they  would  sell  their  milk  products  exclusively 
to  the  Jamaica  Company,  It  was  also  agreed  that  the  parties  were  to  lease 
their  Jar.aican  registered  trade-marks  to  the  Jamaica  Company  and  endeavor 
to  prevont  infiltration  into  Jar^aica  of  mdlk  products  bearing  their  trade- 
marks. Exclusive  sales  agreements  similar  to  those  existing  between  the 
two  stockholders  in  the  Cuban  Company  were  entered  into  with  the  Jamaica 
Compamy. 

Since  the  organization  of  the  Jamaica  Company,  the  Association  and 
••  the  Nestle  Company  have  annually  entered  into  one-year  so-called  manufactur- 
ing agreements  with  the  Jamaica  Company,  providing  for  the  sale  to  them 
of  unlabelled  milk  products  manufactured  by  the  Jamaica  Company  and  for 
the  resale  by  them  to  the  Jamaica  Com.pany  of  such  products  after  they  have 
been  fully  labelled.  This  arrangem.ent  was  designed  to  accomplish  the  sane 
result  as  would  have  been  accomplished  had  the  Association  leased  to  the 
Jama  lea  Company  the  trade-marks  owned  by  the  Association  in  Jamaica.  How- 
ever, under  the  Jamaican  trade-mark  law,  this  was  not  peniissible.  The 
Jar.aica  Company  agreed  also  not  to  sell  any  of  its  milk  products  outside 
of  Jar.aica  and  undertook  to  use  its  best  endeavors  to  prevent  any  of  said 
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goods  distributod  by  it  in  Jamaica  from  infiltrating  into  other  countries. 
The  members  of  the  Association,  the  Carnation  Company  and  the  Pet  riilk 
Company,  also  entered  into  exclusive  sales  agreements  with  the  Jamaica 
Company. 

D.  Conclusion* 

The  same  considerations  apply  to  the  Association's  minority  stock 
-.vvnership  in  the  foreign  producing  companies  in  Cuba,  Panama  and  Jamaica 
as  demand  recognition  in  connection  with  its  wholly-ov/ned  subsidiaries  in 
Europe,  South  Africa  and  Peru.  And  the  contracts  and  agreements  which 
have  grown  out  of  the  exercise  of  the  Association's  rights  of  ownership 
in  each  case  are  subject  to  the  sam^e  tests.  Therefore  \he  Coramission  con- 
clu'les  it  should  recommend  that  General  Milk  Company,  Inc.  divest  itself 
of  its  stock  interest  in  the  Cuban,  Panamanian  and  Jam.aican  cor.panies  and 
rescind  the  contracts  flov;ing  therefrom,  or  in  the  alternative,  take  steps 
to  withdraw  as  an  export  trade  association  qualifjdng  under  the  provisions 
of  the  statute. 

IV.  Cow's  Head  Labol  Agrecm.ent. 

In  1936,  the  Association  and  the  Nestle  Com.pany  entered  into  an  agree- 
ment which  is  comjnonly  referred  to  as  the  Cow's  Head  Label  Agreement.  For 
a  period  of  17  years  prior  to  that  date,  the  Association  had  used  trade- 
marks which  bore  or  included  a  picture  of  a  cow's  head  as  an  integral  part 
of  the  design  used  on  labels  placed  on  milk  products  sold  in  foreign  mar- 
kets. At  the  same  tir.e,  a  simdlar  label  was  also  developed  and  widely 
used  by  the  Nestle  Company  v;hich  operated  in  competition* with  the  .associa- 
tion in  various  foreign  countries.  It  is  alleged  that  as  a  result  of  tlie 
similarity  between  the  cow's  head  design  and  the  labels  of  the  two  com.pe- 
titors,  confusion  arose  among  their  customers,  especially  in  countries 
v^here  illiteracy  was  more  or  less  prevalent  and  the  chief  means  of  iden- 
tifying any  product  was  by  its  label.  The  asserted  purpose  of  the  agree- 
ment was  to  avoid  this  confusion  and  resolve  the  .conflict  between  the  tv/o 
com.petitors  arising  from  their  respective  trade-mark  claimiS. 

The  Association  and  the  Nestle  Company  therefore  entered  into  an 
agreement  with  reference  to  the  use  of  the  Cow's  Read  Label,  which  divided 
the  markets  of  the  v;orld  into  throe  categories,  nar.ely,  those  reserved 
to  the  Nestle  Company,  those  reserved  to  the  Association  and  "open  r.ar- 
kets."  The  r.arkets  of  the  Nestle  Company  and  the  Association,  respectively, 
were  to  be  those  in  which  the  previously  established  use  of  the  Cov/'s  Head 
l^bel  of  either  party  predominated  over  the  others'  use  in  such  markets. 
The  "open  markets"  v/ere  to  be  those  not  classified  either  as  Nestle  markets 
or  iissociation  m^arkets.  Each  party  agreed  to  refrain  from,  using  its  Cow's 
Head  Label  in  the  others'  r.arkets.  It  was  further  agreed  that  in  case 
either  party  desired  to  establish  this  label  in  any  "open  market"  that 
party  would  reach  an  agreement  with  the  other  party  that  such  markets  should 
thenceforth  be  considered  as  belonging  to  such  party  who  should  first  in- 
dicate its  desire  to  secure  the  m.arket  in  question. 

The  Cov.''s  Plead  Ijabel  had  been,  established  in  some  34-  m.arkets  and  each 
party  to  the  agrecm.ent  had  achieved  priority  in  certain  '^f  these  markets. 
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The  Association  agreed  not  to  use  the  Cow's  Head  Label  in  24.,  and  the 
Nestle  Company  in  60  markets  theretofore  established.  Among  the  m.arkets 
v/hich  v;ere  allocated  to  the  Association  were  North  /unerica,  including 
the  U.S.A.,  U.S.  dependencies,  Newfoundland  and  the  Phillippines,  Canada, 
St.  Pierre  and  Iliquelon.  The  Nestle  Company  agreed  not  to  use  Cow's 
Head  Labels  in  North  America. 

Two  questions  arise  from  this  agreement:  First,  did  the  agreement 
i.n  fact  accomplish  more  than  to  resolve  conflicts  and  confusion  in  con- 
nection with  the  trade-mark  claims  of  the  respective  parties,  and  did  it 
in  fact  effect  a  restraint  upon  import  trade  into  the  United  States  or 
upon  domestic  trade  within  this  country;  and  second,  did  the  Association 
exceed  its  authority  by  making  an  agreement  which  involved  the  use  of  its 
own  or  a  competitor's  label  in  the  United  States  and  its  dependencies? 

As  to  the  first  question,  the  statistical  evidence  indicates  that 
there  was  no  significant  dimunition  of  sales  of  milk  products  in  the  ag- 
gregate by  the  Association  in  territories  reserved  to  the  Nestle  Company 
subsequent  to  the  execution  of  the  agreement  in  1936.  On  the  contrary, 
the  facts  in  the  case  prove  that  such  sales  by  the  Association  increased 
in  the  countries  in  which  the  Association,  prior  to  1936,  had  sold  under 
its  Cow's  Head  Label,  and  subsequently  under  another  label  after  having 
discontinued  the  use  of  the  former.  Of  the  24  countries  in  which  the 
Nestle  Company  was  given  the  exclusive  right  to  sell  under  the  Cow's  Head 
Label,  there  appear  to  have  been  13  territories  vfherein  no  sales  were  made 
by  the  Association  either  before  or  after  the  1936  agreement. 

The  Association  contends  that  the  Cow's  Head  Label  Agreement  related 
not  to  the  sale  of  milk  products  as  such  in  foreign  markets  but  sought 
merely  to  eliminate  the  existent  confusion  between  labels  so  similar  in 
design  that  trade -mark  infringement  litigation  was  resulting  from  their 
use  in  the  same  markets;  and  that  the  only  competition,  if  any,  which  was 
terminated  was  solely  competition  engendered  through  the  use  of  similar 
labels  which  caused  buyers  to  confuse  the  product  of  one  with  that  of  the 
other  manufacturer.  It  also  m.akes  the  point  that  its  sales  have  increased 
in  markets  in  which  it  agreed  to  refrain  from  using  the  Cow's  Head  Label* 

Of  course  the  Cow's  Head  Agreement  related  not  only  to  milk  products 
exported  from  the  United  States  by  the  Association  but  also  to  such  products 
manufactured  by  the  Association  through  its  wholly-  or  partly-owned  foreign 
subsidiaries.  This  being  true,  the  agreement  vjas  of  worldwide  scope  and 
effect.  However,  insofar  as  it  relates  to  non-:\merican  products  and  terri- 
tory, it  cannot  be  said  that  it  runs  afoul  of  the  provisos  of  the  Webb^- 
Pome  re ne  Act  relating  to  restraints  upon  domiestic  trade  or  com.peting  /uneri- 
can  exporters. 

The  second  question,  as  to  whether  or  not  the  Association  exceeded 
its  authority  in  entering  into  a  trade -ro-irk  agreement  involving  the  use 
of  certain  labels  within  the  United  States  and  its  dependencies  m»ust  be 
answered  in  the  affirmative  because  the  Association  is  prohibited  by  law 
from  engaging  in  the  domestic  manufacture  or  distribution  of  milk  products 
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within  the  United  States  and  its  dependencies.     Therefore,  the  Coirjnission 
concludes  it  should  reconnnend  that  the  Association  amend  the  so-called  Cov/«s 
Head  Label  Agreenent  so  as  to  delete  therefrom  all  reference  to  the  use 
of  trade-marks  or  labels  vdthin  the  United  States  or  its  dependencies, 

V.  Association  as  an  Exclusive  Export  Agent, 

The  agreement  among  the  members  of  the  Association  provided  in  effect 
that,  the  export  business  of  each  member  should  be  conducted  by  the  Associa- 
tion. The  Association  was  to  be  the  exclusive  selling  agent  of  all  evap- 
orated and  condensed  milk  marketed  by  the  members  in  countries  outside 
of  the  United  States,  its  territories  and  dependencies.  Nevertheless,  the 
record  indicates  that  this  arrangement  was  not  observed;  that  it  relates 
only  to  direct  marketing  of  milk  products  in  foreign  countries-  and  that 
the  members  of  the  Association  have  in  fact  made  exports  from  the  United 
States  to  foreign  countries.  The  record  is  barren  of  any  evidence  of 
any  restraint  upon  competing  American  exporters  arising  from  this  agree- 
ment. It  is  to  be  concluded  that  no  recommendation  is  called  for  in  re- 
spect thereto. 

VI.  Sales  Policy 

The  Association  pursued  in  the  main  a  policy  of  distributing  its 
products  in  foreign  countries  through  exclusive  distributors  or  agents. 
In  sales  made  to  doriestic  exporters,  for  foreign  shipment,  the  general 
policy  'vas  to  remit  to  its  foreign  sales  a-ient  in  the  country  to  which 
shipecnt  vas  made  an  amount  equal  to  the  commission  which  v;ould  have 
been  earned  had  the  sale  been  made  direct  by  the  foreign  agent.  In  prac- 
tice, the  use  of  exclusive  agents  in  foreign  countries  to  market  American 
products  is  often  unavoidable  if  efficient  sa?,es  outlets  are  to  be  ob- 
tained. The  practice  of  the  Association  in  respect  of  this  policy  does 
not  appear  to  have  effected  any  unlawful  restraint  upon  domestic  competi- 
tors and  hence  imposes  no  necessity  for  a  recomm-ondation. 

VII.  Domestic  Subsidiaries 

The  Associ^cition  has  t-.vo  wholly  owned  domestic  subsidiaries  whose 
functions  are  solely  to  hold  the  stock  of  foreign  corporations  owned  by 
the  Association.  As  to  the  ownership  of  such  subsidiary  domestic  corpora- 
tions, which  perform  no  important  function  other  than  holding  the  stock 
of  foreign  corporations  for  and  on  behalf  of  the  Association,  it  is  to  be 
said  that  such  stock  holdings  fall  within  the  same  category  as  those  of 
its  wholly-ovnied  foreign  subsidiaries  and  call  for  the  same  recommenda- 
tion. 

VIII.  Non-filing  of  Information. 

Pursuant  to  its  invariable  rule,  the  Commission  has  requested  the  As- 
sociation annually  to  file  information  with  respect  to  tlie  methods  and  plan 
of  operation  followed  by  the  Association  in  the  conduct  of  its  business, 
together  with  its  relationships,  contractioal  and  otherv/ise,  with  other 
associations,  corporations,  partnerships,  and  individuals.  The  Association 
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failed  to  file  its  contracts  and  other  information  with  reference  to 
its  ovmership  of  foreign  manufacturing  companies  in  the  belief,  so  it  is 
said,  that  such  data  related  to  activities  outside  the  scope  of  the  Act, 
and  did  not  relate  to  exporting  from  the  United  States.  Copies  of  these 
contracts  v/ere,  hovvever,  furnished  to  an  investigator  of  the  Commission 
in  19^^i.  The  conclusion  is  reached  that  information  concerning  such  con- 
tracts and  activities  is  relevant  to  the  plan  under  which  the  Associa- 
tion's business  is  done  and  to  its  relation  v/ith  other  associations, 
corporations,  and  indi\T.duals ;  and  that  a  recomjriendation  should  be  made 
to  the  Association  that,  so  long  as  it  continues  to  be  an  export  trade 
association  qualif^dng  under  the  provisions  of  the  statute,  it  shall 
seasonably  file  all  information  hereafter  required  either  by  law,  or  by 
the  Coirmission  acting  pursuant  to  the  law. 
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UlIITED  STATES  OF  A^ERICA 
BEFORE  FEDERAL  TIUDE  COI'MISSION 


In  the  Hatter  of 

g:li3e.l  kh^k  conPAiTY,  inc., 

an  export  trade  associr.tion,  and 
its  officers,  directors  and 
stockholders,  as  follov;s: 

Officers: 

E,  H.  Stuart,   President, 
v;.  T.  Nardin,  Vice  President, 
L.   C.  G-unther,  Vice  President  and  Treasurer, 
H.  J,  Fountrey,  Vice  President, 
L.  H.  VJilson,  Vice  President, 
'    L.  A.  DePovv,     Secretary  and  Assistant 
Vice  President, 

Directors; 

S.  H.  Stuart, 
W.  T.  Nardin, 
P.  G,  Kinzer, 
J.  A.  Latzer. 

Stockholders : 

Carnation  Conpany, 
Pet  Milk  Conpany, 


DOCKET  NO. 
202-7 


PEPOPT  0?  IITVESTIGATION 


I.     TlIE  FPOCETCDII-CS. 


Pursuant  to  t]:e  provisions  of  an  Act  of  Congress,   approved  April  10, 
191;.,  entitled  "iln  Act  to  Pronote  Export  Trade  and  for  Other  Purposes" 
(40  Stat.  516,   15  U.S.C.a.  Sees.  61-65)   corinonly  knovm  as  the  Webb- 
Por.ercnc  .>.ct,    (hereinafter  sonetines  referred  to  as  the  Export  Trade  Act), 
and  by  virtue  of  the  authority  conferred  upon  it  by  said  Act,  the  Federal 
Trade  Corj^iission  did,   on  the  30th  day  of  April,   1945,   issue  its  Notice  of 
Investigation  and  Sunnons  to  General  Milk  Conpany,   Inc.,    (hereinafter 
referred  to  as  the  "Association"),  a  corporation  registered  with  the 
Cor--?.ission  as  an  association  engaged  solely  in  export  trade  as  provided 
in  said  Act,  and  to  its  officers,   directors  and  stockholders,  as  above 
named. 
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The  said  Notice  and  Suiranons  set  forth  that  the  Commission  had  reason 
to  believe  that  the^  said  named  parties  may  have  entered  into  certain  agree- 
ments and  done  acts  in  violation  of  law  by  means  of  the  matters  and  things 
specified  in  the  Bill  of  Particulars  attached  to  said  Notice  and  Summons. 

Pursuant  to  the  order  of  the  Federal  Trade  Commission,  hearings  for 
the  reception  of  testimony  and  evidence  in  this  investigation  were  held 
before  a  trial  examiner,  duly  appointed  by  the  Commission  in  New  York, 
N.  Y.,  on  August  28,  and  29,  19^5.  Thereafter,  the  investigation  was 
closed  by  order  of  the  trial  examiner.  Sworn  testimony  and  documentary 
evidence  were  received  in  the  record,  the  parties  v/ere  requested  and  per- 
mitted to  make  such  statements  for  the  record  and  to  submit  such  irJ'orma- 
tion  to  the  Commission  as  they  desired  to  offer.  The  proceedings  were 
reduced  to  writing  and  the  transcript  of  the  record  and  exhibits  v/ere 
filed  in  the  office  of  the  Commission.  The  Commission,  having  examined 
and  analyzed  said  record,  makes  this  report  on  the  facts. 

However,  before  reporting  in  detail  upon  the  activities  of  the  Asso- 
ciation, a  brief  reference  in  general  to  the  canned  milk  industry  should 
be  made • 

II.  TIE  C.^^n^lSD  MILK  INDUSTRY. 

A.  Origin  and  Development  of  Manufacturing'  Processes. 

Although  the  term  "canned  milk"  comprises  several  products,  it  is 
necessary  herein  to  refer  to  two  only,  namely:  sweetened  condensed  and 
evaporated  milk.  Swoetened  condensed  milk  may  be  defined  as  fresh  cow»s 
milk  after  much  of  the  water  has  been  removed  and  sucrose  or  dextrose 
added.  Evaporated  rxiilk  may  be  defined  as  fresh  cow's  milk  from  which  a 
considerable  quantity?-  of  v;ater  has  been  removed  by  a  process  of  evapora- 
tion and  which  has  been  sterilized  in  hennetically  sealed  cans.l/ 

In  1853,  the  process  of  producing  concentrated  sweet  milk  by  evapora- 
tion in  vacuo  without  the  admixture  of  sugar  or  other  foreign  matter  was 
in\'ented  b3'-  one  Gail  Borden,  an  American. 

The  process  patented  by  lorden  provided  for . concentrating  milk  in  a 
vacuiam  pan  from  which  all  air  v/as  excluded  during  evaporation,  with  the 
result,  as  claimed,  that  incipient  decomposition  was  prevented.  The 
vacuum  pan  had  been  invented  in  England  as  early  as  1313  and  its  use  in 
connection  with  milk  permitting  rapid  evaporation  at  low  temperature  was 
apparently  first  made  in  1835.2/  In  1884,  Me:^^nberg  v/as  granted  a  patent 
bv  the  United  States  on  a  process  of  sterilizing  by  steam  condense d  milk 
in  cansj  and,  in  1835,  that  process  was  used  in  connection  with  the  organ- 
ization and  operation  of  the  Helvetia  Milk  Con-iensing  Companj?-,  Highland, 
Illinois .3/  Borden,  then, was  the  first  to  successfully  make  and  sell 
condense d"milk5  and  Helvetia  Milk  Condensing  Company  is  recognized  as  the 


1/T.  38,  39.' 


2/T.  33-40.     (See  U.S.   Pat.  No.  15,553,  Aug.  19,   1356;  also  LesUe»s 
Weekly,  May  22,   1858). 
3/  T.  41. 
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first,  perhaps,  commorcially  successful  packer  of  evaporated  milk.  The 
.fundariiental  processes  utilized  in  the  manufacture  of  condensed  and  eva- 
porated milk  products  have  remained  materially  unchanged,^/ 

B.  Consumer  Dem.and. 

The  over-all  demand  of  consumers  for  evaporated  milk  exceeds  that 
for  condensed  milk.  Recently,  millions  of  cases  have  been  supplied  alike 
to  ai-TTied  forces  of  the  United  Nations,  and  civilians  in  this  and  foreign 
countries.  It  is  estiiiiated  that- the  production  of  evaporated  and  con- 
densed TPllk  in  the  United  States,  in  1947.,  totaled  3,764,336,000  pounds,5/ 
r/hile,  in  1919,  the  total  was  1,883,^^48,000  pounds .6/  Impetus  was  eiven" 
to  grov/th  of  the  industry-'  by  the  Spanish-American  VJar,  the  first  V.'orld 
War,  an  increased  demand  during  the  depression  period  in  the  years,  1930' 
to  1936,  and  by  vd.de-spread  favorable  comment  of  phj^icians,  for  example, 
upon  results  obtained  "from  use  of  such  milk  products  as  food  for  infants.?/ 

III.  TIE  AS30CIATI0II. 

A.  Factors  Preceding  Formation. 

During  World  V/ar  I,  domestic  producers  of  evaporated  and  condensed 
milk  greatly  increased  their  manufact'jring  capacitor  to  meet  the  resultant 
consumer  demand  abroad.  Upon  the  cessation  of  hostilities  in  1918,  cer- 
tain manufact-orers  of  milk  products,  hereinafter  more  particularly  de- 
scribed, found  themselves  not  only  with  increcsed  production  capacity 
but  stocks  of  milk  products  on  hand  in  eircess  of  the  domestic  demand.  A 
solution  of  problems  presented  thereby  was  sought  by  three  domestic  pro- 
ducers and  plans  were  considered  for  the  formation  of  an  export  trade  as- 
sociation.8/   On  April  4,  1919,  the  Helvetia  Ililk  Condensing  Co.,  an 
Illinois  corporation  with  its  principal  office  in  Highland,  Illinois; 
Carnation  ItLlk  Products  Company,  a  Maine  corporation  with  its  principal 
offices  in  Chicago,  Illinois  and  Seattle,  Washington;  and  the  Highland 
Ki?.k  Condensing  Co.,  a  Pennsylvania  corporation  with  its  principal  office 
in  Elkland,  Ffennsylvania,  entered  into  an  agreem.ent  to  organize  and  operate 
an  export  trade  association  under,  the  'Webb-Pome rene  Act  of  April  10,  1918.9/ 
The  preamble  of  this  agreement  roads  as  follows: 

"iniEPSAS,  the  parties  hereto  arc  engaged  in  the  manufacture  and 
sale  of  evaporated  milk  and  contemplate  the  manufacture  by  one  or  more 
of  the  said  parties  of  condensed  milk. 

And,  Wl-ioreas,  the  production  of  evaporated  and  condensed  milk 
in  the  United  States  is  greatly  in  excess  of  tlie  present  domestic 
-  ■   consumption  of  said  commodities,  and  it  is  desirable  and  necessary- 
■  to  find  and  develop  markets  for  the  said  commodities  in  foreign  coun- 
tries, 

4/T.  L2     (Sec  Kunziker,'  Condensed  Milk  and  Milk  Powder,  5th  Ed.  1935, 

p.'lS). •   - 

5/r,  Lh   (See  Evap.  3-  Dry  Milk  Report,  U.S.  Dept.  Agri.  Jan,  29,  1945). 

Zll.   45. 

7/T.  43,  /'4  (See  Story  of  Evaporated  Milk,  Irradiated  Evaporated  Milk 

Ins'titute,  Chicago,  HI.) 
8/r  51  52« 
Q/t!  53;  Ex.  1,  Doc.  13-E.  See  III,  F.  infra. 
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And,  VJbsroas,  the  said  parties  are  desirous  of  combining  their 
resources  for  the  purpose  of  entering  the  markets  of  such  foreign 
countries,  and  the  developi^.ent  of  export  trade  from  the  United  States, 
in  accordance  with  the  permission  and  privilege  extended  to  manu- 
facturers under  the  Act  of  Congress,  generally  known  as  the  V.'ebb- 
Pomerene  Act. 

And,  Vlhereas,  the  parties  hereto  are  proceeding  with  the  organiza- 
tion of  a  corporation,  the  stock  of  y/hich  shall  be  owned  by  the 
parties  hereto,  through  which  corporation  it  is  intended  that  the 
said  export  trade  shall  be  established  and  developed, 

MOV',  TI-SR'^FORE,  this  memorandum  sets  forth  the  agreement  between 
the  respective  parties  with  ref .  rence  to  the  respective-  rights  and 
duties  of  the  several  parties  hereto,  with  reference  each  to  the 
other  and  to  the  said  Export  Corporation."  • 

3.  Description  of  Orryanization. 

On  April  5,  1919,  American  Milk  Products  Corporation  was  incorporated 
in  Delaware.  Its  name  v/as  changed  by  charter  amendm.ent  to  General  Milk' 
Compan:*,  Inc.,  on  December  26,  1930.  A  further  amendment  on  January  13, 
1940,  broadened  the  scope  of  the  Asrcciation's  charter  and  pro^dded  for 
an  extension  of  financial  assistance  to  its  related  and  subsidiary/  com- 
panies. The  principal  office  of  the  Association  at  the  time  of  the  hear- 
ing herein  vas  located  at  19  Rector  Street,  New  York,  N.  Y.IO/  The  As- 
sociation was  primarily  organized  for  the  purpose  of  engaging  solely  in 
export  trade  as  defined  in  the  Act .11/  Paragraph  "Third"  of  the  Certi- 
ficate of  Incorporation  reads  as  follows: 

"THIRD.  The  objects  and  purposes  for  which  and  for  any  of 
which  this  corporation  is  formed  are,  to  do  any  or  all  of  the  things 
herein  set  forth  to  the  sam.e  extent  as  natural  persons  mJ.ght  or  could 
■    do,  viz: 

To  engage  solely  in  export  trade  as  the  terri  export  trade  is  de- 
fined in  the  Act  of  Congress  approved  April  10,  1918,  entitled,  V'\n 
Act  to  Promote  Export  Trade  and  For  Other  Purposes,'  comiHonly  Icnov/n 
.as  the  »Webb  Act, »  namely,  'trade  or  corxierce  in  goods,  wares  or  mer- 
chandise exported  or  in  the  course  of  being  exported  from  the  United 
wStates  or  any  Territory  thereof  to  any  foreign  nation, »  and  as  defined 
in  any  and  all  Acts  of  Congress  amendatory  of  or  supplementary  to 
said  Vfebb  Act,  and,  in  connection  v;ith  such  trade,  to  do  any  and  all 
things  necessary  and  incidental  thereto,  including  the  following, 
provD-ded  that  this  corporation  shall  not  have  power  to  do  any  act  or 
thing  because  of  the  doing  of  which  it  would  be  deemed  to  be  engaging 
in  business  other  than  export  trade  as  defined  by  the  said  V.'ebb  Act 
and  any.  and  all  acts  am.endatory  thereof  or  supplem.entar^r  thereto:" 
(There  follow  twelve  subpo.ragraphs ,  of  v/hich  the  first  six  and  the 
ninth  and  eleventh  arc  here  set  forth.)  .  . 

""lO/T.  10;  Ex.  1,  Docs.  13-A,  13-B,  13-C.    ^~"^   "^ 
11/^'  52-53;  Ex.  1,  Docs.  13-A,  13-3,  13-C.        ... 
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"To  buy  and  sell  for  its  own  accoiint  merchandise  of  e\^ry  kind 
and  nature,  for  exportation,  and  to  export  the  same,  from  the  United 
States  to  all  foreign  countries. 

To  buy  and  sell  merchandise  of  every  kind  and  nature  for  ex- 
portation, and  to  export  the  same,  from  the  United  States  to  all 
foreign  countries,  for  the  account  of  others,  and  incidental  thereto 
to  make  advances  on  consignments  of  such  merchandise,  or  to  hypo- 
thecate the  some. 

v 

To  act  commercially  and  generally  as  agent  for  other  corpora- 
tions, partnerships,  associations  and  individuals,  to  the  extent 
permitted  by  the  corporation  laws  of  Delaware  hereinafter  referred 
to. 

•   To  charter,  purchase  or  other.vise  acquire  any  interest  in  ves- 
sels, both  for  the  accounts  of  itself  and  for  the  account  of  others, 
for  tlie  carr;y-ing  of  freifht  or  passengers  between  the  United  States 
and  an^;-  foreign  country  and  between  any  foreign  countries;  and  to 
operate  such  vessels. 

To  contract  for  and  engage  in  the  construction  in  any  foreign 
country  of  any  structure  or  article  made  entirely  or  partly  of  any 
article  exported  by  this  corporation. 

To  appoint  agents  and  representatives  in  all  parts  of  the  world 
for  the  purpose  of  carrying  on  any  and  all  of  the  objects  of  this 
corporation. 

To  acquire  the  good  will,  rights,  property  and  franchises  of 
any  person,  firm,  association  or  corporations,  and  to  pay  for  the 
sam.e  in  cash  or  bonds  of  this  corporation,  or  othenvise,  and  to  hold 
or  in  any  manner  dispose  of  the  whole  or  any  part  of  the  property  so 
acvquired. 

To  have  one  or  more  offices,  to  carry  on  any  or  all  of  its  opera- 
tions and  business,  and  without  restriction  or  limit  as  to  amount  to 
purchase  or  otherwise  to  acquire,  hold,  own,  mortgage,  sell,  convey 
or  othen'dso  dispose  of  real  and  personal  property  of  every  class  and 
description  in  any  of  the  states,  districts,  territories  or  colonies 
of  the  United  States  and  in  any  and  all  foreign  coimtries,  subject 
to  the  laws  of  such  State,  territory,  colony/  or  country." 

In  the  beginning,  the  Association  in  fact  did  engage  chiefly  in  the  ex- 
portation and  sale  of  canned,  evaporated  or  condensed  milk.l2/  However, 
competitive  conditions  subsequently  arose  which  caused  the  Association  to 
acquire,  directly  or  indirectly,  foreign  producing  plants. 13/  Immediately 
after  its  incorporation,  the  Association  v/as  appointed  exclusive  selling 
agent  by  its  stockholders  for  all  canned  i?dlk  products  to  be  marketed 
abroad.  The  shareholders  undertook  to  furnish  the  Association  with  one 


12/T.  64,  65.    '■ 

13/r.  31,  125-U3,  160,  161, 


See  IV,  infra,  B  to  H,  incl. 
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million  cases  for  export  during  the  year  1919-  The  Association  agreed 
to  buy  its  canned  milk  requirements  from  its  shareholders  provided  those 
requirements  v;ere  not  in  excess  of  what  the  latter  were  willing  to  sui>- 
ply,  and  if  so,  then  the  Association  was  authorized  to  buy  from  other 
milk  manufacturers .14/  A  price  formula  adopted  for  use  by  the  Associa- 
tion shareholders  in  pricing  and  invoicing  milk  products  sold  to  the  As- 
sociation was  based  on  the  price  at  which  the  Association  sold  such  prod- 
ucts .15/  Each  of  the  stockholders  obligated  itself  to  fiirnish  its  quota 
of  milk  products  calculated  upon  the  percentage  of  stock  o":ned  in  the  As- 
sociation. Eventualljr^  under  this  plan,  the  stockholders  became  subject 
to  requisition  by  the  Association  for  milk  products  in  the  follov/ing 
pro KXjrt ions :  Carnation  Company,  ^%%   Pet  Milk  Company,  35/^.16/  The  As- 
sociation undertook  to  foster  foreign  sales,  develop  its  o'/m  specified 
la'.)els  and. sell  or  dispose  of  anjr  labels  so  developed  to  none  other  than 
its  own  stockholders .17/  The  undertakings  relating  to  foreign  sales  and 
labels  are  contained  in  an  agreement  between  the  Association  and  the  mem- 
ber stockholders  entered  into  on  April  12,  1919,  shortly  after  incorpora- 
tion of  the  Association,  and  read  as  follows: 

"V.1IEREAS  the  parties  of  the  first  part  are  manufacturers  of  • 
evaporated  milk,  and  contemplate  the  manufacture  of  condensed  milk, 
in  the  United  States,  and 

WflEREAS  the  party  of  the  second  part  is  a  corporation  organized 
for  the  sole  purpose  of  carrying  on  export  trade,  and 

VJIEKEAS  the  parties  of  the  first  part  desire  to  make  an  arrange- 
ment for  the  purpose  of  selling  their  product  in  foreign  countries 
and  to  have  such  sales  made  through  party  of  the  second  part  as  the 
selling  agent  for  the  parties  of  the  first  part, 

j\OW  TKSREFOFE  it  is  agreed  by  the  parties  hereto  as  follov.'C, 
to-wlt: 

FIRST:  Parties  of  the  first  part  agree  that  party  of  the  second 
part  shall  be  the  exclusive  selling  agent  of  all  evaporated  and  con- 
densed milk  m^rlieted  by  parties  of  the  first  part  in  countries  outside 
of  the  United  States,  its  territories  and  dependencies.  Party  of  the 
second  part  agrees,  as  such  selling  agent,  to  use  its  best  efforts 
to  sell  evaporated  and  condensed  milk  manufactured  by  the  parties  of 
the  first  part  in  all  countries  outside  of  the  United  States,  its 
territories  and  dependencies. 
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FOUFTH:  Party  of  the  second  part,  in  carrying  on  a  business  of 
exporting  condensed  and  evaporated  milk  for  parties  of  the  first  part, 
agrees  that  it  vdll  establish  agencies  either  through  individual 


14/T.  585  Ex.  3,  Doc.  11-A. 

15/T.  58-59. 

Wr.  63;  Ex.  1,  Docs.  13-F,  13-G,  13-H,  13-K. 

r7A.  58,  59;  Ex.  3,  Doc.  11-A. 
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representatives  in  foreign  countries,  or  through  manufacturers  agencies 
in  such  foreign  countries,  or  through  brokerage  houses  in  such  coun- 
tries, or  in  such  other  way  as  majr  seem  most  advantageous  in  the 
development  of  the  sale  of  the  goods  manufactured  by  parties  of  the 
first  part,  and  that  it  will  do  such  advertising  and  such  work  of 
salesmanship  as  may  be  necessary  and  advisable  in  the  conduct  of  the 
said  export  business. 

^/  J/   */   « 
"C  ^   ^   ^ 

SIXTH:  It  is  the  purpose  and  understanding  of  the  parties  hereto 
that  the  ejxort  of  the  evaporated  and  condensed  milk  manufactured  by 
parties  of  the  first  part  shall  be  made  under  a  label  or  labels  sep- 
arate and  distinct  from  the  labels  under  \vhich  the  business  of  the 
parties  of  the  first  part  is  carried  on  in  the  United  States;  that 
such  label  or  labels  shall  be  the  property  of  the  party  of  the  second 
part.  It  will,  however,  be  some  time  before  party  of  the  second  part 
can  establish  such  label  or  labels  in  foreign  markets,  and  until  such 
label  or  labels  are  established,  parties  of  the  first  part  grant  to 
party  of  the  second  part  the  right  to  sell  evaporated  and  condensed 
milk  under  the  labels  used  by  parties  of  the  first  po.rt   in  markets 
of  the  United  States.  It  is  the  understanding,  however,  and  agree- 
ment between  the  parties  hereto  that  i:)arty  of  the  second  part  ;vill, 
as  quickly  as  possible,  establish  its  separate  and  distinct  label 
or  labels,  and  make  all  sales  of  goods  for  export  under  such  label 
or  labels,  except  in  cases  where  the  demand  is  expressly  for  the 
labels  of  parties  of  the  first  part,  and  in  such  cases,  part^r  of  the 
second  part  shall  as  quickl^r  as  possible,  v/ithout  sacrifice  of  the 
business,  secure  the  substitution  in  such  markets  of  the  export  label. 

Until  party  of  the  second  part  has  established  an  export  label, 
on  orders  taken  by  it  in  which  no  particular  label  is  called  for, 
the  parties  of  the  first  part  may  furnish  the  goods  under  any  label 
which  the  said  parties,  or  either  of  them,  have  legal  right  to  use 
in  the  foreign  countries  to  which  such  goods  are  sold,  it  being  the 
express  agreement  and  understanding  that  the  party  of  the  second 
part  shall  not  have  the  right  to  exploit  for  permanent  business  in 
foreign  countries  either  the  'FET,»  »CARrUTION,»  or  »HONOR»  labels. 

SEVErTTH;  It  is  expressly  agreed  between  the  parties  hereto 
that  the  party  of  the  second  part  shall  not  sell,  assign,  or  dispose 
of  any  label  which  it  ma^r  establish  in  the  export  business  to  any 
person,  firm,  corporation,  or  partnership  other  than  one  or  more  of 
the  parties  of  the  first  part  hereto  and  such  other  persons  as  may 
be  Joined  hereafter  with  parties  of  the  first  part  in  this  agreement. 
In  the  event  that  party  of  the  second  part  desires  to  dispose  of 
its  export  label  or  labels,  it  shall  offer  the  same  to  the  parties 
of  the  first  part  and  shall  dispose  of  such  label  or  labels  to  such 
part  of  the  first  part  as  may  offer  the  highest  cash  price  therefor." 
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A  capital  of  20,000  shares  having  a  par  value  of  "''lOO  each  was  authorized, 
of  which  1,000  shares  were  issued  at  the  time  of  the  As sjociat ion's  organ- 
ization, 9,000  in  1923,  and  5,000  in  1927.  The  principal  sources  of  in- 
come of  the  Association  have  been  from  sales,  dividends  and  consultants » 
fees .13/ 

C.  Acti\'lties . 

The  chief  activities  of  the  Association  have  been  referred  to  as 
follows:  (1)  Sales  of  both  domestic  and  foreign  milk  products  abroad;  (2) 
ovming  foreign  companies  and  stock  in  foreign  companies  engaged  in  manu- 
facturing and  selling  milk  products  abroad;  (3)  acting  as  consultant  to 
foreign  comnanies;  and,  (4)  ov/ning  companies  not  engaged  in  manufactur- 
ing.19/  The  principal  activity  of  the  Association  at  the  time  of  the  hear- 
ing herein,  it  was  testified,  night  be  characterized  as  international 
trade .20/ 

D.  Officers  and  Directors. 

The  principal  officers  and  directors  of  the  Association,  together 
with  their  of Ace  addresses,  are  the  following: 21/ 

•  1.  E.  H.  STUART,  President  and  Director,  with  offices  in  the  Stuart 
Building,  Seattle,  Washington. 

2.  W.  T.  NARDBI,  Vice-President  and  Director,  vdth  offices  in  the 
Arcade  Building,  St.  Louis,  T^o. 

3.  L.  C.  GUT.T'HSR,  Vice-President  and  Treasurer,  with  offices  at  19 
.Rector  Street,  New  York,  N.  Y. 

iV,  H.  J.  IIOWITREY,  Vice-President,  with  offices  at  19  Rector  Street, 
Mew  York,  II.  Y. 

5.  L.  K.  WILSON,  Vice-President,  with  offices  at  19  Rector  Street, 
New  York,  N.  Y. 

6.  L.  A.  DeBOW,  Secretary  and  Assistant  Vice-President,  with  offices 
at  19  Rector  Street,  New  York,  N.  Y. 

7.  P.  G.  KHIZER,  Director,  with  offices  in  the  Hilwaukee  Gas  Light 
Buildj.nc,  I'lilwaukee,  Wisconsin. 

3.  J.  A.  LATZER,  Director,  with  offices  in  the  Arcade  Building,  St. 
Louis,  Tiissouri. 


Ts;^.  54,  55,  9A. 
19/T.  31,  64. 
20/r.  157 
21/T.  20;  Z.x.  1,  p.  3. 
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E.  Stockholders. 

A  brief  description  of  the  two  shareholders  presently  comorlsing 
the  Association  is  made  as  follows: 

(1)  Fet  Milk  Company,  (hereinafter  sometimes  referred  to  as  Pet) 
incorporated  in  Delamre,  March  31,  1925,  is  an  operating  company  as 
welx  as  the  parent  of  a  Proup  of  wholly-owned  subsidiaries;  it  ooerates  • 
thirty  evaporated  milk  plants,  twenty-nine  fresh  milk  receiving  stations, 
eight  can  factories,  and  is  engaged  in  the  production  of  evaporated  and 
other  canned  milk  products  in  sixteen  States.  Although  a  different  corpor- 
ate entity.  Pet  is  an  outgrowth  of  the  Helvetia  Milk  Condensing  Company, 
which  began  business  in  1885  under  a  20-year  charter  from  the  State  of 
Illinois,  and  was  succeeded  by  a  new  Illinois  corporation  of  the  same  name 
on  February  25,  1905.  The  Helvetia  Milk  Condensing  Company  of  Illinois, 
incorporated  in  1905,  was  one  of  the  organizers  of  the  Association  in  I910. 
It  leased,  in  April,  1920,  the  plants  and  equipment  of  Highland  Milk 
Condensing  Company,  which  was  also  one  of  the  organizers  of  the  Associa- 
tion. On  September  27,  1923,  Pet  Mlk  Company,  an  Illinois  corporation, 
acquired  the  property  of  the  said  Highland  Milk  Condensing  Company.  Soon 
after  Pet  was  organized  in  Delawaro,  as  aforesaid  in  1Q25,  it  acquired  " 
the  assets  and  liabilities  of  the  Illinois  corporation  of  the  same  name, 
and  has  since  that  time  continued  in  the  manufacture  of  canned  milk 
products.  One  of  Pc-t»s  principal  places  of  business  is  the  Arcade  Build- 
ing, St.  Louis,  Missouri.22/  Its  stock  ownership  of  35^^  in  the  Associa- 
tion determines  the  percentage  of  milk  products  it  is  obligated  to  furnis>i 
to  the  Association  under  agreements  with  the  Association  and  the  other 
stockholder .23/ 

(2)  Carnation  Company  (hereinafter  sometimes  referred  to  as  Carnation) 
vras  incorporated  in  Dclavare  on  May  21,  1920,  under  the  name  of  Carnation 
Milk  Products  Company.  The  latter  name  was  changed  to  Carnation  Company 
on  i-.ovember  1,  1929,  and  has  been  continued  to  the  present  time.  Carna- 
tion stemmed  from  a  partnership  formed  in  1889  under  the  name  of  Pacific 
Coast  Condensed  Milk  Company,  which  was  incornorated  on  December  24,  I9OO 
under  the  laws  of  the  State  of  Washington.  On  October  20,  I910,  a  new   ' 
company  under  the  old  name  of  Pacific  Coast  Condensed  Mdlk  Company  ms  in- 
corporated under  the  laws  of  i^^ine,  and  acquired  all  the  assets  of  the 
Washington  corporation.  On  February  7,  1916,  the  Maine  corporation  changed 
Its  name  to  Carnation  Milk  Products  Company  and  its  assets  were  acquired 
on  May  21,  1920,  by  a  Delaware  corporation  of  the  same  name.  Finally,  as 
above  indicated,  the  name  of  the  Delaware  corporation  was  changed  to'  Carna- 
tion Company  on  November  1,  I929. 

Carnation  is  an  operating  com.pany,  as  well  as  the  parent  of  a  rroup 
of  wholly-ov/ned  subsidiaries,  which  owns  and  operates  either  directly  or 
indirectly,  among  other  things,  thirty-two  evaporated  milk  plants,  forty- 
one  receiving  stations,  and  seven  can  factories  located  in  twenty- four 


22/T.  47-49;  Ex.  1,  p.  3,  et  seq. 
23 A.  55,  63;  Ex.  1,  Doc.  13-K. 
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States.  Through  a  Canadian  subsidiary'-.  Carnation  operates  two  milk  con- 
densing plants  and  several  receiving  stations  in  Canada .24/  The  sales 
quota  allotted  to  Carnation  is  determined  upon  the  basis  of  its  65%   stock 
ownership  in  the  Association.  One  of  its  principal  places  of  business 
is  the  Milwaukee  Gas  Light  Building,  Mlwaukee,  Wisconsin.25/ 

F.  Former  Stockholder? . 

The  three  original  stockholders  in  the  Association  were  Carnation 
Milk  Products  Company,  a  Maine  corporation;  Helvetia  Milk  Condensing  Com- 
pany, an  Illinois  corporation,  and  Highland  Milk  Condensing  Company,  a 
Pennsylvania  corporation . 26/ 

G.  Subsidiaries . 

(1)  Viholly  owned  companies. 

The  Association  organized  or  caused  to  be  organized  companies  in 
Holland,  England,  France,  Germany,  South  Africa,  and  Peru  during  the 
period  from  1923  to  1941,  which  companies  are  engaged  in  the  manufacture 
and  sale  of  milk  Droducts.27/  The  entire  shares  of  capital  of  these 
companies  are  owned  directly  or  indirectly  by  the  Association.  Tv;o  of 
the  Association's  foreign  manufacturing  subsidiary  companies  above  referred 
to  ov/n  stock  in  other  foreign  companies  .28/ 

(2)  Minority  Interest  in  Joint  Ov/ned  Companies. 

The  Association  owns  a  minority  stock  interest  in  each  of  four 
foreign  companies,  three  of  which  are  engaged  in  the  manufacture  and  sale 
of  milk  products,  one  each  in  Cuba,  Panama  and  Jamaica,  respectively. 29/ 

(3)  Miscellaneous  Companies • 

The  As wso elation  owns  the  entire  share  capital  of  a  company  in  the 
Bahamas  and  the  stock  of  two  domestic  subsidiaries.  The  Bahamas  Company 
was  organized  February  13,  1935,  in  connection  with  foreign  exchange  con- 
tracts and  is  presently  inactive  .30/  The  two  whclly-ov.Tied  domestic  sub- 
sidiaries are  (a)  the  International  Finance  Company,  organized  by  the  As- 
.sociation  September  3,  1926,  as  a  stock-holding  company;3l/  and,  (b)  the 
International  Industries,  Inc.,  organized  September  12,  19^2,  to  hold  the 
Association's  voting  trust  certificates  in  the  Cuban  Company.32/  A  Dela;vare 
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24A.  A9-51,  55,  63;  Ex.  1,  Doc.  13-K. 

25/Ex.  1,  p.  3. 

^/r*  50-53;  Ex.  1,  Doc.  13-S;  See  III,  A,  supra, 

27/r.  82-84. 

28/r.  84,  S5;  sec  infra  IV,  B,  C,  et  seq. 

^/T.  B6i-89. 

Wt»  39,  Ex.  1,  Doc.  13-R. 

31/T.  89,  90;  Ex.  2,  Docs.  2-A  and  2-B. 

52A.  91,  232;  Ex.  1,  Docs.-  13-S,  13-T  and  13-U. 
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corporation,  organized  by  the  Association  in  193/^,  to  engage  in  t]ie  pur- 
chase and  sale  of  fruit  juices,  vras  dissolved  June  25,  19A0.33/  The  As- 
sociation also  held  stock  in  another  Delaware  corporation,  organized 
October  15,  1935,  b;;-  one  of  its  shareholders  to  sell  milk  products  in  Japan. 
This  company  was  dissolved  April  17,  19^.34/ 

H.  Ovmership  of  Production  and  Sources  of  Supply. 

As  heretofore  indicated,  the  two  stockholders  in  the  Association  op- 
erate a  total  of  62  domestic  factories  producing  evaporated  or  canned  milk 
products.  One  stockholder  operates  evaporated  or  canned  milk  plants  in 
sixteen  and  the  other  in  twenty- four  States  and  Canada .35/  Through  the 
ownership  of  the  entire  share  capital  of  six  foreign  companies,  the  As- 
sociation is  engaged  in  the  manufacture  and  sale  of  foreign  milk  prod- 
ucts .36/  It  also  owns  a  minority  stock  interest  in  three  other  foreign 
companies,  located  in  Cuba,  Jamaica  and  Panama,  which  are  engaged  in  the 
production  and  sale  of  milk  products  abroad. 37/ 

I,  Methods  of  Operation,  Sales  and  Distribution. 

(1)  Competition  from  Holland  and  England. 

(a)  Holland. 

As  stated,  milk  products  were  purchased  at  the  outset  by  the  Associa- 
tion from  its  shareholders  in  the  United  States  and  e:<ported  to  and  sold 
in  foreign  countries .38/  However,  eventually  competitive  conditions  in 
many  foreign  markets  forced  the  Association  to  purchase  milk  prod»acts  out- 
side the  United  States,  chiefly  in  Holland,  Canada  and  England.  As  early 
as  1927,  the  Association  vjas   confronted  with  the  alternative  of  either 
abandoning  sales  in  markets  where  Holland  competition  was  active,  or  ac- 
quiring in  Holland  milk  products  for  sale  in  such  foreign  markets,  in  order 
to  meet  competition.  Accordingly,  in  1927,  the  Association  caused  to  be 
organized  a  company  in  Holland  and  thereafter,  until  1940,  sold  products 
of  that  company  in  other  countries.  After  1940,  competition  from  low  cost 
Holland  manufacture  ceased,  due  to  the  war;  and  the  Association  again  found 
it  possible  to  sell  American  milk  products  profitably  in  markets  formerly 
closed  by  Holland  competition.  The  Association's  vice  president  testified 
that  the'  acquisition  of  the  Holland  plant  was  made  necessary  in  order  to 
meet  competition  of  producers  in  Holland  selling  in  foreign  markets;  and 
that  in  no  sense  has  the  Association  decreased  the  exportation  of  milk  prod- 
ucts from  the  United  States  by  purchases  from  its  Holland  subsidiary  and 
the  resale  thereof  in  markets  where  the  Association  could  not  othenvise 
profitably  sell  in  competition  with  cheap  Holland  mJ.lk  products .39/ 


33/T.  91.  . 

34/r.  92,  93. 

35A.  49,  50,  see  supra  III,  £(1)  and  (2) 

3^/r.  82-06. 

37/r.  86,  see  infra,  y.  A,  B  and.C. 

33 A*  64,  65. 

39/T.  64-76;  136-143. 
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(b)  -England. 

After  the  first  VIorld  VJar,  many  of  the  countries  comprising  the 
British  Empire  developed  their  ovm  milk  products  industries  and  sought 
governmental  protection  against  competition  from  non-Empire  countries. 
This  protection  was  eventually  given  in  part  through  the  imposition  of 
preferential  tariffs,  the  establishment  of  import  quotas,  "sterling 
blocks"  and  laws  to  protect  empire  products.  The  Association  obtained 
a  substantial  sale  of  milk  products  in  England  and  in  1924,  organized  a 
subsidiary  which  functioned  in  that  country  until  1935,  solely  as  a  mer- 
chandising company.  However,  in  1932,  the  ilssociation  was  faced  with  tho 
necessity  of  either  ceasing  entirely  to  make  sales  in  certain  British 
Empire  countries,  or  of  acquiring  milk  products  at  a  price  low  enough  to 
permit  absorption  of  increased  duty  rates  and  preferentials  which  had 
been  adopted  in  the  United  Kingdom.  The  testimony  of  the  Association* s 
yice-President  describing  the  increased  duties,  reads  as  follows: 

'Thus  in  1932  there  was  adopted  in  the  United  Kingdom  the  »Im- 
■  port  Duties  Act,  1932 »  which  together  with  the  'Ottawa  Agreements 
Act«  of  the  same  -rear  established  a  hi^^h  preferential  in  favor  of 
milk  products  imp^:'i:ed  into  the  United  Kingdom  from  Empire  sources. 
Prior*  to  such  Act,  duty  was  assessed  on  evaporated  r:iilk  and  on 
SA«reetened  condensed  milk  imported  into  the  United  Kin^Adom  from 
foreign  countries  at  the  rate  of  10^  ad  x-alorem  plus  an  additional 
'sugar  duty'  in  the  case  of  sweetened  condensed  milk.  After  the 
aforementioned  1932  d^ity  rate  revisions,  evaporated  milk  imported 
into  tho  United  Kingdom  from  foreign  countries  was  assessed  at  the 
rate  of  6x.  (''a.44)  per  cwt.  whereas  evaporated  rdlk  Imported  into 
the  United  Kingdom  from  Canada,  Australia,  New  Zealand,  Newfoundland 
and  Southern  Rhodesia  was  admitted  duty  free,  and  sweetened  condensea 
milk  imported  into  the  United  Kingdom  from  non-Empire  countries  was 
assessed  at  the  rate  of  10s.  4d.  ("2.48)  per  cwt.,  whereas  the  S3ne 
product  imported  from  said  Empire  sources  was  subject  only  to  a  sugar 
duty  at  the  rate  of  2s.  8d.  (fp.64)  per  cwt." 

The  Association  decided  to  engage  in  the  m.anuf acturc ,  as  well  as  the  sale 
of  milk  products  in  the  United  Kingdom  in  order  to  meet  competition,  iic- 
cordingl^-',  in  1935,  a  condensery  v;as  caused  to  be  constructed  in  Scotland 
and  milk" products  produced  by  this  plant  and  by  plants  in  Canada  owned  by 
a  Canadian  subsidiary  of  one  of  the  Association's  stockiiolders  were  pur- 
chased and  resold  by  the  Association  or  subsidiary  of  the  Association  in 
British  Empire  markets.  Respecting  these  sources  of  supply,  this  officer 
testified  that  "in  so  doing,  the  Association  has  in  no  sense  decreased 
the  exportation  of  milk  products  from  the  United  States.  The  developnent 
of  low'  cost  manufacturing  in  Holland  made  ijp.possible  the  profitable  ex- 
portation  of  American-made  milk  products  to  foreign  r.arkets  in  which  such 
Holland  products  v;ere  sold;  the  establisbnent  by  British  Empire  territories 
of  oreferential  tariffs  in  favor  of  Em.pire  products  and  the  imposition 
of  im.Dort  quotas  in  the  United  Kingdom  v;ero  equally  effective  m  terminating 
profitable  exportation  of  Anerican-^ade  milk  products  to  British  tern- 
tori-s.  It  was  because  exportation  of  mdlk  products  from  the  United  rotates 
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transaction  basis;  however,  the  great  bulk  of  sales  made  by  the  Association 
has  been  through  its  exclusive  distributors  and  agents  abroad,  acting  under 
continuing  contracts  from  year  to  year.  Such  agents  and  distributors  as 
a  rule  were  granted  exclusive  rights  within  specified  territory  to  stipu- 
lated brands  of  the  Association's  products .£3/ 

(3)  Types  of  Sales  Contracts, 

The  principal  types  of  sales  contracts,  embodying  somewhat  similar 
provisions,  used  by  the  Association  have  been  designated  by  the  following 
terms:  (a)  exclusive  distributor,  (b)  exclusive  sales  agency,  (c)  con- 
signment agency,  and  (d)  exclusive  distributorship  and  sales  agency  con- 
tracts,^/ 

(4)  Sales  Agents  Protected, 

In  making  sales  to  indeoendent  x\merican  exporters  for  export  to  foreign 
countries  in  wkLch  the  Association  has  appointed  exclusive  distributors 
and  agents,  the  Association  in  such  cases  has  generally  protected  such  dis- 
tributors ind  agents  on  their  commissions.  However,  with  respect  to  Cuba, 
Jamaica  and  Panajna,  the  Association  has  made  sales  only  to  ^or  upon  the 
order  of  the  Association's  exclusive  distributor  m  each  oi  those  coun- 
tries .A5/ 

On  December  17,  1931,  the  Association  entered  into  an  agreement  with 
its  exclusive  sales  agent  and  distributor  in  Cuba  to  refrain  from  selling 
milk  oroducts  in  or  for  exportation  into  Cuba  except  upon  the  order  of 
such  agent  or  distributor.  In  the  same  agreement,  the  .association  leased 
certain  of  its  trade-marks  to  the  Cuban  company  it  had  appointed  -s  its 
exclusive  distributor  and  the  said  lessee  in  turn  agreed  not  to  sell  xor 
resale  in  any  country  outside  of  Cuba,  milk  products  packed  under  traae- 
marks  leased  to  it  by  the  Association,  Both  parties  agreed  ^o  endeavor 
to  prevent  infiltration  into  Cuba  of  milk  products  ur.der  specified  leased 
trade-rPirks .  The  other  two  organizers  of  the  Cuban  company^also  at  the 
same  time  entered  into  exclusive  sales  agreements  with  the  ouban  com- 
panv.Z.6/  Similar  provisions  were  likemse  embodied  in  exclusive  agency 
contri:^ts  between  the  Association  and  its  exclusive  sales  agents  in 
Jamaica  and  Panama.  Attention  is  directed  to  the  provisions  of  the  ^^^^^^ 
contracts  covering  sales  in  Jamaica  and  Panama,  which  are  herein  incorporated 
by  reference .47/ 


43 A.  76-S2.  Ex.  1.  Doc.  13-K  (Sealed  evidence) 

U/T.  81;  Ex.  1,  i^ocs.  13-N  to  13-Q,  incl. 

45/r.  SI,  82. 

Z^/r.  216-218,  305;  Ex.  3,  Doc  6-E.         .  „  ^  r^ 

Z7/r.  262-271,  287-298;  Ex.  3,  Docs.  7-C,  7-B,  8-B,  0-D. 
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IV.  ACQUISITION  Al^  OVII-IEHSKIP  OF  FOREIGN  SUBSIDIARIES. 
A.  Proceedings « 

The  Bill  of  Rirticu3.ars  asserted  that  the  Association  ovtis,  controls 
and  oiDerates  foreign  corporations  engaged  in  the  manufacture  and  sale  of 
milk  oroducts  in  foreign  countries.  On  this  matter  testimony  was  given 
and  relevant  exhibits  were  introduced.AS/  Further  specific  reference 
thereto  will  hereinafter  be  made. 

.  B.  French  Subsidiary. 

On  October  10,  1923,  the  Association  organized  in  France  the  Societe 
AmDCo,  a  joint  stock  company,  which  name  was  changed  on  June  29,  1929,  to 
Lait  Gloria,  S.  A.,  (hereinafter  sometimes  called  the  French  Company). 
Since  1923,  therefore,  this  subsidiary  has  been  engaged  in  manufacturing 
and  selling  butter  and  other  milk  products  in  France  and  its  colonial 
cossessions.  The  capital  stock  of  the  French  Comp.any_is  beneficially 
owned  by  the  Association,  although  held  of  record  by  international  finance 
Comoany.  The  latter  domestic  subsidiary  is  engaged  in  no  activities 
whatsoever  other  than  the  ownership  of  subsidiary  companies  of  the  .-.s- 
sociation,  and,  the  receipt  and  pa^onent  of  dividends  out  of  earned  surplus. 
The  Association  took  steps  to  acquire  within  France  the  milk  produces 
which  it  DroDosed  to  sell  there  in  order  to  maintain  its  nurket  which  had 
been  de^/eloped  over  a  period  of  five  years.  French  manufacturers  had  _ 
lower  costs  on  labor  and  fresh  milk  pro'ducts  than  corresponding  costs^m 
the  Uni-^ed  States.  This  lower  cost  enabled  them  to  sell  their  produc--s 
in  France  at  a  price  which  made  it  difficult,  if  not  impossible,  for  ex- 
porters of  ;^erican-made  milk  products  to  compete  profitably.  It  w-ts  to 
meet  that  type  of  competition  that  the  Association  organized  the  French 
subsidiary. 49/ 

C.  English  Subsidiary. 

General  ^lilk  Products,  Ltd.,  (hereinafter  sometimes  called  the  ^Jnglish 
Company^,  was  orp;anized  by  the  Association  on  November  7,  1924,  ana  func- 
tioned uAtil  193^  as  a  selling  company  for  milk  products  exported  to  Eng- 
land from  the  United  States  and  Canada.  The  Association,  for  two  j'ears 
prior  to  1935,  supplied  milk  from  the  Canadian  plant  of  one  of  its  stock- 
holders in  an  effort  to  escape  duty  preferentials  imposed  m  .932  on 
milk  products  imported  into  the  United  Kingdom.  I'lilk  producers  m  the 
United  Kingdom  had  other  cost  advantages  over  .\merican  producers  which 
were  furtner  augmented  by  import  quotas  established  by  or  prior  to  19.^% 
The  Association,  therefore,  seeking  to  preserve  its  English  markets, 
caused  its  subsidiary.  General  Milk  Proc^acts,  Ltd.,  in  1935,  to  erect  a 
condensery  in  Scotland  where  this  subsidiary  has  since  produced  evaporated 
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and  condensed  milk,  and  sold  such  products  chiefly  in  F^ritish  Empire 
territories.  The  Association  ovms  the  capital  stock  of  the  English  Com- 
pany through  the  International  Finance  Cciapany,  the  aforesaid  wholly 
ov>fned  domestic  subsidiary  of  the  As  sociation.  50/ 

D«  German  Subsidiary. 

Glucksklae  Ililchgesellschaft,  m.b.H.,  (hereinafter  sometL-ies  called 
the  German  company),  ^was  organized  by  the  Association  on  November  3.9, 
1Q25,-  and  thereafter  engaged  in  the  manufacture  and  sale  of  r;dlk  products 
at  three  or  four  plants  in  Germany  until  VJorld  Viar  II»  The  Association 
discovered,  in  1925,  that  the  business  it  had  developed  in  Gonnany  was 
being  threatened  by  an  increase  of  100^^  in  duty  on  imported  milk  prod- 
ucts; and  that  the  canned  m.ilk  industry  in  Germany  had  grown  sufficiently 
in  size  to  enable  its  owners  to  prevail  upon  the  German  Government  to 
double  thd  duty  on  condensed  and  evaporated  milk  imported  into  Germany. 
Mr,  Gunther,  the  Association's  Vice-President,  testified  that  all  exporters 
of  Ap.erican^ade  milk  products  were  affected  by  the  duty  increase.  De- 
partment 01  Comjnerce  statistics  disclosing  that  exports  of  these  products 
from  the  United  States  to  Germany  fell  from  62,280,885  pounds  in  1924, 
to  4,813,620  pounds  in  1926.  These  factors  constituted  the  reason  for 
the  action  taken  by  the  Association  in  organizing  a  subsidiary  in  Germany. 
The  capital  stock  of  the  Germany  Company  is  likevdso  ovTicd  entirely  by 
International  Finance  Company,  the  Association  being  the  benefj.cial  owner 
of  such  capital  stock. 51/ 

E.  Iblland  Subsidiar-?-. 

KandeLmaatschappij  Amilko,  Naamloor-e  Vennootschap  was  organized  in 
Holland  on  April  27^1927,  its  nam.e  being  changed  in  1932  to  xlrllko  IT.V., 
(hereinafter  sonotimes  called  Holland  Company) .  This  company,  since  its 
organization,  has  been  beneficially  owned  by  the  Association,  and  engaged 
in^the  operation  of  various  plants  manufacturirtg  ^nd  selling  milk  products 
in  Holland  to  the  Association.  The  Association  in  turn  has  made  sales 
of  sv:ch  milk  products  in  foreign  markets,  principally  where  the  Associa- 
tion encountered  or  had  to  m.eet  competition  from  Holland  and  British  manu- 
facturers. The  low  cost  of  labor,  the  subsidizing  of  production  by  the 
Government  of  Holland,  together  with  the  rapid  expansion  of  the  Holland 
canned  milk  industry,  were  among  the  factors  which  combined  to  enable 
manufacturers  in  Holland  to  undersell  their  foreign  competitors  in  foreign 
countries.  The  Association  being  unmlling  to  abandon  its  foreign  busi^- 
ness,  therefore,  sought  to  take  advantage  of  the  local  ]ow  cost  of  labor 
and  other  favorable  conditions  by  acquiring  plants  for  the  manufacture  of 

50/T.  128-132;  Ex.  2,  Doc.  2-D;  (See  Dairy  ^reduce  Supplies,  19'3l,', 
Intelligence  Br.  of  Imperial  Eco.  Committee,  London,  July  1935,  p.  SO5 
also  Notice  (235)  to  Importers  and  Agents,  Custom  House,  London,  Nov.  15, 
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milk  products  in  Holland.  The  share  capital  of  the  Holland  Company  is 
ovmed  by  the  Association,  the  stock  being  held  by  its  subsidiary,  the 
aforesaid  International  Finance  Companj^,  and  by  individuals  t-o  whom 
shares  were  issued  qualifying  them  as  directors, $2/ 

F.  South  African  Subsidiary. 

In  1938,  the  Association  began  to  consider  the  advisability  of 
entering  South  Africa  in  the  conduct  of  its  business.  The  Vice-President 
testified  that  tariff  duties  on  imports  to  the  Union  of  South  Africa,  in 
terms  of  U.S.  currency,  amounted  to  !".1.53  and  .■yi.38  per  case  respectively 
for  condensed  and  evaporated  milk,  and  "made  importation  of  such  products 
from  the  United  States  into  the  Union  of  South  iifrica  impossible  except 
on  infrequent  and  special  occasions  when  the  Government  of  the  Union 
;rranted  exemption  from  such  duty,  such,  for  example,  as  drought  years  ,. 
in  which  local  fresh  milk  production  was  abnormally  low";  and  also  that 
"the  Union  of  South  Africa  therefore  presented  the  picture  of  a  country 
in  which  there  was  a  substantial  demand  for  milk  products  and  at  least 
a  potential  demand  which  was  not  being  fully  met  by  the  domestic  indus- 
try, but  which  could  not  be  capitalized  upon  by  foreign  manufactures 
because  of  excessively  high  import  duties."  "From  the  outset  of  such 
consideration,"  he  testified,  "the  Association  was  fully  cognizant  of 
the  fact  that  there  was  but  one  method  under  which  it  could  profitably 
engage  in  the  s^\e   of  milk  products  in  tl.at  country,  that  nethod  being 
the  acquisition  of  a  condensery  in  the  Unrlon  of  South  Africa  at  which  ^ 
plant  it  would  produce  the  milk  products  it  sold  in  that  territory."  A 
survev,  made  in  1939,  indicated  the  existence  of  a  potential  consumer^ 
demand  together  vdth  sources  of  fresh  milk  to  meet  the  requirements  of  a 
new  condensery  in  South  Afrvca.  Accordingly,  on  lUrch  8,  1940,  organiza- 
tion papers  of  Union  Milk  Products,  Ltd.,  (hereinafter  sometir,:es  called 
the  South  African  Company) ,  were  filed,  and,  shortly  thereafter,  a  con- 
densing plant  v/as  erected,  since  which  time  the  Association  has  engaged 
in  the  manufacture  and  sale  of  nilk  products  in  the  Union  of  South  ;.frica. 
The  Association  ovms  directly  or  beneficially  all  the  stock,  in  the  South 
..African  Company. 53/ 

G.  South  .imerican  Subsidiary. 

In  1938,  the  Association  considered  the  construction  of  a  plant  in 
Fbru  wherein  a  market  existed  for  non-Pdruvian  milk  products  due  to  con- 
sumption and  the  absence  in  Peru  of  any  canned  milk  manufacturing  indus- 
try. There  had  been  competition  from  Holland,  and  certain  competitive 
interests  in  Switzerland  were  conducting  investigations  with  a  view  to 
building  a  condenser^^  in  Peru.  In  order  to  avoid  losing  an  existing 
market  which  had  been  developed,  the  Association,  on  February  5,  19^, 
caused  tb  be  organized  Leche  Gloria,  S.A.,  (hereinafter  sometimes  called 
the  South  ■American  Company) .  Shortly  thereafter  a  condensery  was  erected 
and  since  its  completion  the  South  /unerican  Company  has  engaged  in  the 
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manufacture  and  sale  of  milk  products  in  Peru.  The  entire  capital  stock 
of  the  South  American  Company  is  owned  directly  or  beneficially  by  the 
Association. 54/  The  testimony  in  explanation  of  this  investment  reads 
as  follows: 

"Then  in  the  late  1930»s,  the  Association  learned  that  Nestle 
&  Anglo-Svdss  Holding  Company,  Ltd.,  a  Swiss  corporation,  or  one  of 
its  related  companies  had  been  making  investigations  in  Peru  v;ith 
reference  to  the  possibility  of  building  a  condenserjr  there.  As  is 
apparent  from  the  discussion  relating  to  the  Union  of  South  Africa 
in  the  immediately  preceding  section  hereof  as  well  as  from  discus- 
sion of  its  acquisition  of  manufacturing  subsidiaries  in  other 
foreign  countries  set  forth  in  the  written  statement  prepared  and 
filed  herein  by  the  Association  v/ith  reference  to  Paragraph  2  of 
the  Bill  of  particulars  herein,  the  Association  was  by  then  fully 
aware  of  the  fact  that  when  local  condenseries  were  constructed  in 
a  foreign  country,  sooner  or  later  there  came  a  day  v;hen  the  Govern- 
ment of  such  country  moved  to  protect  its  local  industry  by  the  im- 
position of  import  duties  sufficiently  high  to  preclude  profitable 
importation  of  foreign-made  milk  products  on  a  price  basis  competi- 
tive with  that  of  locally-manufactured  products.  In  Germany  and  in 
England,  after  the  imposition  of  such  protective  tariffs,  the  Associa- 
tion had  been  forced  to  acquire  local  manufacturing  subsidiaries  as 
the  only  alternative  to  abandoning  the  sale  of  milk  products  in  those 
countries .  In,  the  Union  of  South  Africa,  it  had  for  y/ears  been  pre- 
cluded by  such  a  protective  tariff  from  importing  milk  products  and, 
as  hereinabove  noted,  had  finally  been  forced  to  acquire  manufactur- 
ing facilities  in  that  country  as  the  only  method  by  wliich  it  could 
profitably  engage  in  business  in  that  country.  This  practice  of 
protecting  local  industry  with  high  import  duties  is,  of  course,  by 
no  means  peculiar  to  countries  foreign  to  the  United  States;  the 
United  States  itself  has  long  engaged  in  that  practice,  vdth  the  re- 
sult that  foreign  capital  has  interested  itself  in  subsidiary  plants 
\Ndthin  the  United  States  just  as  jXmerican  capital,  the  Association's 
capital,  has  been  utilized  to  acquire  manufacturing  plants  in  foreign 
countries  closed  to  importation  by  protective  tariffs. 

"So  the  Association  knew  full  v/ell  that  if  competitive  interests 
constructed  a  condensery  in  Peru,  it  would  not  be  long  before  the 
Peruvi-an  Government  would  be  increasing  the  then  lov^  duty  on  milk 
products  imported  into  Peru  from  foreign  countries  including  the 
United  States.  Once  again,  therefore,  the  Association  was  faced  with 
the  dilemma  of  losing  an  existing  market  for  its  milk  products  or  of 
building  in  that  market  a  condensery  at  v;hich  it  would  produce  the 
milk  products  it  sold  there." 

H#  Association^  s  Contentions . 

The  Association  takes  the  position  that  its  ownership  of  foreign 
corporations  violates  no  law;  that  such  activity  on  its  part  does  not  in 
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any  viaj   constitute  r.ngagin?  in  coirjierce,  or  tend  to  restrain  trade  within 
or  between  the  United  States  and  foreign  coimtries;  and  that  it  does  not 
adversely  affect  prices  within  the  United  States,  since  such  acquisition 
of  forsii;pi  subsidiaries  v/as  necessitated  by  the  fact  that  exports  of  r.ilk 
products  from  the  United  States  to  foreign  countries  concerned  v/ere  an 
Impossibility,  or  v/ere  about  to  become  an  impossibility. 

The  Association  has  never  construed  the  Export  Trade  Act  as  restrict- 
ing its  activities  solely  to  exporting  from  the  United  States,  but  has 
understood  that  Act  to  provide  merely  that,  subject  to  certain  limitations 
therein  set  forth,  domestic  competitors  may  export  their  products  through 
an  association  or  corporation  jointly  owned  hj  them,  providing  such  associa- 
tion or  corporation  makes  no  domestic  sales  in  the  United  States,  in  which 
respect  the  Act  sets  up  an  exception  to  the  Sherman  Act  and  the  Cla7>rton 
Act,  which,  by  their  terms,  brand  such  joint  ownership  illegal.  It  is 
not,  hov/ever,  the  Association's  understanding  that  the  Export  Trade  Act 
relates  in  any  way  to  activities  other  than  exporting  from  the  United 
States  in  vrhich  such  an  association  or  corporation  may  engage  or  that  that 
Act  in  any  way  precludes  an  association  or  corporation  from  engaging  in 
activities  other  than  exporting  from  the  United  States, 

As  for  the  precise  language  of  the  Export  Trade  Act,  it  has  been  the 
Association's  understanding  that  in  spealojig  of  an  association  or  corpora-, 
tion  "engaged  solely  in  export  trade,"  Congress  was  merely  emphasizing 
the  di\*iding  line  it  was  drawing  between  "export  trade"  and  "domestic 
trade,"  and  was  in  no  sense  providing  that  corporations  qualified  under 
that  Act  to  engage  in  exporting  could  engage  in  no  other  activities; 
and,  that  t>iere  is  sound  legal  basis  for  so  construing  the  Export  Trade 
Act.  It  is  urged  that  as  no  exception  to  the  Sherman  Act  or  the  Cla/ton 
Act  was  required  to  Dcrmit  competitive  domestic  corporations  jointly  to 
ovm  a  corporation  carr^dng  on  business  not  constituting  engaging  in  com- 
merce vdthin  the  United  States  or  between  the  United  States  and  foreign 
countries,  there  was,  therefore,  no  reason  for  Congress  to  refer  expressly 
to  such  a  situation  in  the  Export  Trade  Act*  and  that  the  failure  of  Con- 
gress to  pro'v-d-de  expressly  that  an  association  or  corporation  exporting 
goods  from,  the  United  States  while  jointly  ovmed  by  domestic  com.petitcrs, 
as  authorised  by  that  Act,  might  at  the  same  time  engage  in  other  activi- 
ties, not  illegal  either  under  the  Sherr.ian  Act  or  the  Clayton  Act,  is  not 
logically  susceptible  to  the  conclusion  that  Congress,  by  its  silence, 
thereby  meant  to  precluue  such  an  association  or  corporation  from  engag- 
ing in  any  activities  other  than  exporting  from  the  United  States ^55/ 

V.  JOITJr-OWNERSKIP  CF  FOREIGN  COFPORATIOMS. 

A.  Cuban  Market  Agreem.ents, 

(1)  Proceedings, 

An  item  in  the  bill  of  particulars  stated  in  substance  that  the  As- 
sociation participated  in  the  management  of  and  acquired  stock  in  Cuban 

55/T.  111-113;  Ex.  1,  p,  274,  275. 
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corporations  engaged  in  producing  and  selling  milk  products,  a  portion 
of  the  stock  therein  being  owned  by  producers  competing  in  Cuba;  that 
the  Association  appointed  an  exclusive  agent  in  Cuba  and  entered  into 
agreements  with  reference  to  labels,  exports,  manufacture,  sale  and  the 
prevention  of  infiltration  of  non-Cuban  milk  products  into  that  country; 
and  that  the  Association  acted  in  concert  with  competitors  in  refusing 
to  make  sale  in  Cuba  except  through  a  corporation  jointly  owned  by  the 
Association  and  its  competitors.  Testimony''  and  exhibits  were  introduced 
relative  to  the  matters  alleged  in  this  item. 56/ 

(2)  Background, 

Prior  to  1921,  the  Association  developed  a  market  in  Cuba,  and 
established  a  branch  office  in  Havana,  where  sales  of  milk  products  were 
carried  on  until  1931.  The  Cuban  market  witnessed  a  substantial  growth, 
and  an  increase  in  f^onsumption which,  however,  was  accompanied  by  keen 
competition  from  Holland.  The  Association  operated  at  a  loss  of  con- 
siderable money  in  Cuba  until  December  17,  1931,  when  a  jointly-owned 
corporation  was  organized  in  Cuba  under  the  name  of  Compania  Nacional  de 
Alimentos  (hereinafter  sometimes  called  the  Cuban  Company)  .57/  The 
stockholders  were  Arailko,  a  wholly  owned  subsidiary  of  the  Association; 
Libby,  McNeill  &  Libby  of  Canada,  Ltd.,  (hereinafter  sometimes  referred 
to  as  Libby  Canada),  a  wholly  owned  subsidiary  of  Libby,  McNeill  &  Libby 
(hereinafter  sometimes  called  Libby),  a  corporation  existing  under  the 
laws  of  Maine,  and  the  Nestle  &  Anglo-Swiss  Condensed  Milk  Company  of 
Switzerland,  (hereinafter  sometimes  called  Nestle  Company) .  The  Cuban 
"Company  was  organized  following  a  meeting  attended  by  representatives  of 
the  Association,  Libby  and  the  Nestle  Company,  at  which  meeting  the  con- 
sensus of  opinion  was  that  a  single  jointly-ov/ned  plant  would  prove  to 
be  more  practicable  than  three  individually  ovmed  subsidiaries, 58/  A 
previous  preliminary  survey  of  Cuba  by  the  Association  indicated  that  Cuba 
could  not  support  several  nevi  milk  condensing  plants.  The  Nestle  Company 
was  apportioned  sixty-four  per  cent,  Libby  Canada  twelve  per  cent,  and 
Amilko  twenty-four  per  cent  of  the  stock  in  the  Cuban  Company.  This  ap- 
portionment, it  was  testified,  was  "in  the  ratio  which  their  respective 
milk  products  sales  in  Cuba  immediately  preceding  the  organization  of 
Alimentos  bore  to  the  total  of  their  said  sales  volumes, "59/ 

(3)  Voting  Trust  Relating  to  Stock  of  Cuban  Company. 

On  December  17,  1931>  a  voting  trust  agreement  was  entered  into  by 
Amilko,  the  aforementioned  foreign  subsidiary'-  of  the  Association,  Libby 
Canada,  and  the  Nestle  Company .60/  The  trust  agreement,  signed  by  the 
said  three  foreign  companies,  provided  for  deposit  of  the  Cuban  Company 
shares  in  a  Canadian  bank  in  favor  of  trustees.  The  agreement  was  designed 
to  protect  not  only  the  interests  of  Amilko  and  Libby  Canada,  as  minority^ 

^/T.  201«iZiA;  Ex.  3,  Docs.  6-A  to  6-H,  inc.     ' 
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stockholders,  but  of  the  Nestle  Company,  as  najoritv  stockholder.  In  cer- 
tain specified  instances  no  action  could  be  taken  except  upon  the  unanlnous 
consent  of  all  three  trustees  and  all  three  holders  of  votino-  trust  certi- 
ficates .61/  Each  of  the  three  ov.-ners  of  beneficial  interests  in  the  stock 
of  tne  Cuban  Company  was  entitled  to  nominate  one-third  of  the  directors, 
and  to  share  in  any  royalties,  which  were  to  be  divided  in  proportion  to 
their  respective  stock  interests  in  the  Cuban  Company.  None  of  the  parties 
to  tne  trust  agreement  was  to  dispose  of  any  shares  in  the  Cuban  Cornpanv 
prior  to  oifering  such  stock  for  sale  fo  the  other  two  parties  in  intcrl 
est.o^/  Two  Members  of  the  Board  of  Directors  nominated  by  the  Associa- 
tion nave  attended  meetings  of  the  Board,  entered  discussions  and  partici- 
pated in  voting,,  and  adxace  has  been  given  to  the  local  management  of  the 
Cuban  ..ompany  with  respect  to  advertising  and  other  business  matters.  How- 
eyer;  the  Cuban  Company  has  maintained  its  own  local  personnel  to  manage 
Its  day-to-day  business .63/  On  January  21,  19/a,  the  Association  succeeded 
to  the  voting  trust  certificates  in  the  Cuban  Company  theretofore  held  for 
the  Association  by  .Irdlko,  its  foreign  subsidiary.6V  The  Vice  President's 
tesuimony  on  this  stock  transaction  reads  as  follows: 

•Wxen  in  the  early  part  of  19/.0  it  seemed  likely  fat  German 
military  forces  would  soon  occupy  Holland  and  the  Association  was  tak- 
ing such  action  as  it  could  to  protect  its  invcstnent  in  Amilko  the 
Association  obtained  from  /jrdlko  a  pledge  of  A.-ilko's  entire  share 
capital  interest  in  Alim.entos  as  collateral  securing  certain  then 
outstanclinr-  funded  indebtedness  of  Ardlko  to  the  Association  which 
was  due  to  mature  on  Decem.ber  31,  1940.  This  pledge  arrangement  was 
entered  into  at  the  instance  of  the  Association  solely  in  order  that 
without  the  necessity  of  any  actual  share  transfer  at  that  time,  the' 
Association  would  be  in  such  position  that  in  the  event  of  Gerr.an 
occupation  of  Holland  it  could  without  further  recourse  to  Amilko 
foreclose  on  such  collateral  and  thereby  preclude  its  appropriation 
by  the  Germans  as  an  asset  of  Amilko.  Following  the  invasion  of  the 
Netherlands  in  my  of  1940  and  the  consequent  default  of  Amilko  on 
Its  indebtedness  on  December  31,  1940,  the  Association  foreclosed  on 
the  collateral  on  January  21,  1941,  and  ourchased  ;.Tdlko's  entire 
interest  in  AlJxientos  stock.  Since  then,  the  Association  has  con- 
tinued to  own  twenty-four  per  cent  of  the  capital  stock  of  Alimentos 
and  has  by  substitution  for  .lirdlko  been  a  party  to  the  Voting  Trust 
xLgreement  hereinafter  discussed  pursuant  to  which  all  Alimantos 
stock  has  alwa;^^  been  on  deposit  with  Voting  Trustees." 

It  is  contended  by  the  Association  that  the  joint-owners  of  the  Cuban 
Cor.pany,  namely,  Amilko,  Libby  Canada,  and  the  Nestle  Company,  are  not 
now  and  have  never  been  at  any  tir.e  during  the  life  of  the  Cuban  Company, 


bl/T.  212,  213. 
^/r.  213. 

o3/?.  214,  220. 
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competitors  in  Cubaj  and  that  as  joint -owners,  said  stockholders  in  the" 
Cuban  Company  are  not  in  competition  with  each  other  in  Cuba,  rbr-eovsr, 
it  is  contended  by  the  Association  that  the  three  stockholders  in  the 
Cuban  Company  were  never  producers  in  Cuba. 6 5/ 

(4)  Voting  Trust  Relating  to  Stock  of  the  Cuban  Sales  Company. 

When  the  jointly-cv.Tied  Cuban  Com.pany  was  organized  on  Decem.ber  17, 
1931,  the  Nestle  Company  owned  a  Cuban  company  which  had  theretofore 
been  engaged  in  selling  Nestle 's  milk  products.  To  pro^/ide  for  a  sales 
company,  the  Nestle  Comxpany  transferred  its  stock  in  the  selling  cor.pany 
to  the'  Cuban  Company,  and  on  December  23,  1932,  a  new  selling  company  v;as 
organized  under  the  name  of  Productos  Lacteos  Selectos  S.A.,  (hereinafter 
sometLmes  called  selling  comipany),66/  the  stock  of  which  was  distributed, 
March  31,  1934,  to  the  shareholders  in  the  Cuban  Company.  The  selling 
company  v/as  thereafter  so  utilized  for  the  benefit  of  the  jointly-owned 
Cuban  Company/.  At  the  tiir.e  of  the  hearing  herein,  the  stock  of  the  sell- 
ing company  was  held  in  a  voting  trust  -under  a  voting  stock  agreement 
identical  vdth  the  Voting  Trust  Agreement  heretofore  referred  to  in  re- 
spect of  the  shares  of  stock  jointly  held  in  the  Cuban  Com;pany.67/  This 
stock  was  acquired  concurrently  with  the  manufacturing  cor.pany' s  stock 
in  the  pledge  transaction  above  described,  the  officer  testifying  that: 
"when  in  1940  .'u-iilko  pledged  with  the  Association  the  Voting  Trust  Certifi- 
cates representing  its  twenty- four  hundred  share  interest  in  .-ilimentos, 
it  also  pledged  the  Voting  Trust  Certificate  representing  its  twenty-four 
share  interest  in  Selectos  and  such  Voting  Trust  Certificate  passed  to  the 
Association  as  a  result  of  the  aforementioned  January  31,  1941  foreclosure.' 

(5)  Joint  Exclusive  Sales  .igcncy. 

The  Association,  the  Nestle  Company,  and  Libby  Canada  (joint  stock- 
holders in  the  Cuban  Company)  on  December  17,  1931,  each  entered  into  an 
exclusive  sales  agreement  with  the  Cuban  Com.pany,  The  Association  leased 
its  trade -marks  to  the  Cuban  Cor:pany,  appointed  that  coripany  its  exclusive 
sales  agent  and  agreed  to  refrain  from  sales  of  r.ilk  products  in  Cuba  ex- 
cept upon  orders  emanating  from,  the  Cuban  Com.pany.  On  its  part  the  Cuban 
Com.pany  agreed  that  it  would  not  export  from,  or  sell  for  resale  outside 
of  Cuba  milk  products  bearing  labels  of  the  Association,  or  products  under 
trade -marks  leased  by  the  Association  to  the  Cuban  Company.  Both  the  As- 
sociation and  the  Cuban  Coripany  undertook  to  endeavor  to  prevent  infil- 
tration into  Cuba  of  m.ilk  products  under  the  leased  trade -marks  of  the 
Association. 68/  Under  the  termiS  of  said  exclusive  sales  contracts  of  De- 
cember 17,  1931,  the  Cuban  Company  was  precluded  from  exporting  under  any 
o-f  the  labels  leased  to  it  by  the  three  joint  stockholders  .69/  The  pro- 
visions concerning  exclusive  sales  agency,  exporting,  and  infiltration  ap- 
pear as  follows  in  the  Association's  contract  vdth  the  Cuban  Company: 


65/T.  220,  241. 

^/T.  214-216,  242;  Ex.  3,  Doc.  6-C. 
W/H.   214-216'  Ex.  3,  Doc.  6-D;  See  T. 
also  infra  VII,  C  (2). 
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Wt.  238. 

-  35  - 


243,  249;  Exs.  5-A  to  5-C,  incl.; 


r 


mmmm 


P 


"'//ITr'ESSETH:  1,  That  in  consideration  of  the  mutual  promises 
hereinafter  contained  First  Party  agrees  to  appoint  and  does  hereby 
appoint  Second  Party  the  exclusive  sales  agent  and  distributor  of 
the  First  Party  in  Cuba,  for  condensed  and  evaporated  milk,  and  ai^rees 
to  sell  exclusively  to  Second  Party  or  its  nominee  at  prices  to  be 
agreed  upon  by  the  parties  hereto  for  the  term  of  fifty  (50)  years, 
from  the  1st  day  of  January  1932  all  condensed  and  evaporated  milk 
imported  by  Second  Party  for  resale  in  the  Republic  of  Cuba  under 
the  trade-marks,  brands  and  labels  of  First  Party,  or  under  the 
trade-marks,  brands  and  labels  herein  leased,  demised  and  let," 


"13.  Second  Party  covenants  with  First  Party  that  it  will  not 
sell  or  sell  for  resale  in  any  country  outside  of  Cuba,  condensed'  or 
evaporated  milk  or  any  other  product  packed  under  the  said  labels, 
brands  and  trade- marks,  or  any  of  them," 
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"15 •  First  Party  agrees  and  covenants  that  it  vail  make  no 
sales  of  condensed  and  evaporated  miik  or  any  skimmed  condensed  or 
skimmed  evaporated  milk,  com.pound  con^-ensed,  or  compound  evaporated 
or  any  condensed  or  evaporated  milk  to  which  has  been  addea  solids 
other  than  milk  solids  or  sterilized 'whole  nilk  in  tin  containers, 
or  any  of  the  same,  in  said  Repjbldc;  except  as  aforesaid,  nor  v/ill 
it  make  sales  for  importation  directly  or  indirectly  into  said  Re- 
public, except  upon  the  orders  of  the  Second  Party.  Each  party  further 
covenants  that  it  will  use  its  best  end^..vors  to  prevent  infiltration 
of  First  Party's  brands  of  the  products  abovo  enumerated  into  the 
Republic  of  Cuba  during  the  life  of  this  contract." 

The  Vice-President  testified  in  explanation  of  the  export  and  in- 
filtration provisions  as  follows: 

"The  contracts  concerned  in  no  v;ay  provide  that  the  Association 
will  refrain  from  selling  rdlk  products  in  Cuba  but  only  that  the 
Association  vd.ll  sell  milk  products  in  Cuba  exclusively  to  a  designated 
distributor;  those  contracts  in  no  way  provide  that  Alimentos  will 
refrain  from  exporting  any  milk  products  from  Cuba  but  only  that  Ali- 
mentos \\'ill  not  export  from  Cuba  milk  products  labeled  vdth  trade- 
marks o^vned  by  the  Association  and  leased  by  the  Association  to  Ali- 
mentos solely  for  use  on  mJLlk  products  manufactured  and. sold  in  Cubaj 
cind  those  agreements  in  no  way  provide  that  the  Association  will 
prevent  infiltration  of  non-Cuban  molk  products  into  Cuba  but  only 
that  it  will  endeavor  to  prevent  the  infiltration  into  Cuba  of  those 
particular  milk  products  which  may  be  labeled  with  trade-marks  owned 
by  the  dissociation  r" 

The  C-abaji  Company  had  no  labels  of  its  own.  On  December  17,  1931, 
the-  twa-stackholjders  of  the  Association  also  entered  into  like  exclusive 
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sales  agreements  v^rith  the  Cuban  Compam^yo/    The  Cuban  Company  had  auth- 
ority to  make  sales  under  the  labels  of  its  three  stockinolders.Vl/ 

(6)  Manufacturing. 

On  August  21,  1940,  the  Association  entered  into  an  agreement  vath 
the  Cuban  Company  providing  for  the  purchase  of  milk  products  by  the 
Association  from  the  Cuban  Com.pany  and  the  resale  thereof  by  the  Associa- 
tion in  foreign  markets.  To  ensure  that  the  transaction  did  not  violate 
the  exclusive ^sales  agreement  of  December  17,  1931,  a  lettcr-fom  agree- 
ment was  signed  by  the  parties.  A  few  purchases  only  were  made  thereunder 
and  none  subsequent  to  19/^1.72/ 

(7)  Trade-Karks  of  Stockholder. 

On  June  6,  1941,  the  Association  sub-leased  to  the  Cuban  Company  the 
trade -mark  of  Pet  Milk  Company,  one  of  the  stockholders  of  the  Associa- 
tion .73/ 

* 

(S)  Association's  Contentions. 

In  connection  vath  the  forct-oing  described  contracts  of  the  Associa- 
tion  with  respect  to  the  production  and  sale  of  milk  products  in  Cuba, 
officials  of  the  Association  concede,  up  to  the  date  of  the  hearing  herein, 
inter  alia,  (a)  that  the  Associc'-ion  is  the  beneficial  ovmer  of  shares 
of  capital  stock  in  two  Cuban  coiilpanics,  such  interest  in  each  company 
being  evidenced  by  voting  trust  cortificatesj  (b)  that  the  Association 
nominates  two  of  the  six  directors  of  the  two  Cuban  companies,  respec- 
tively, and  from  time  to  time  offers  advice  to  the  local  management;  (c) 
that  the  Association  has  appointed  an  exclusive  sales  agent  and  distributor 
in  Cuba,  as  well  as  in  some  ninety  other  foreign  territories;  (d)  that 
the  Association  owns  a  twenty- four  per  cent  interest  in  the  Cuban  Company 
and  has  granted  it  a  license  to  use  certain  trade-marks  in  Cuba;  (e)  that 
the  Association  has  agreed  not  to  export  to  Cuba  except  to  its  exclusive 
sales  agent,  and  the  agent  in  turn  has  agreed  not  to  export  products  from 
Cuba  under  the  trade-marks  of  the  Association;  and,  (f)  that  both  the 
Association  and  its  exclusive  agent  have  agreed  to  endeavor  to  t)ruvent 
infiltration  of  milk  products  into  Cuba  bearing  labels  of  the  Associa- 
tion.74/  Officials  of  the  Association  deny  that  its  various  contracts 
with  or  joint  stock  ovmership  in  the  two  Cuban  companies,  including  the 
voting  trusts  and  other  contracts  with  the  two  Joint  owners,  both  foreign 
com.panies,  are  in  any  sense  invalidated  by  the  Export  Trade  Act  or  the 
antitrust  acts .75/ 


"TOT^.  218,   240*  ' 

71/T.  235. 

72/r.  218,   219;  Ex.  3,   Doc.  6-G. 
73/T.  219;  Ex.  3,  Doc.  6-H. 
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B.   Panama  Market  A,q;recments. 

(1)  Procaedings . 

The  Bill  of  ftirticulars  cited  tlie  existence  of  contracts  :etwe-n  the 
/».ssociation  and  its  competitors  relative  to  the  production  and  sale  of 
iTUlk^ products  in  Panama.  It  alleged,  in  effect,  that  the  Association,  act- 
ing in  concert  vdth  a  foreign  competitor,  became  a  joint  owner,  participated 
m  the  management  of,  and  sold  exclusively  to  a  Rmam.anian  corporation:' 
and,  agreed  to  prevent  infiltration  of  milk  Droducts  into  Panama,  '^esti- 
nony  v%as  taken  and  exhibits  relative  to  allegations  in  this  paragraDh  were 
received  in  evidence  .76/  ^  t»  . 

(2)  Background. 

In  1937,  the  Association  was  engaged  in  selling  milk  ore ducts  in 
Ranama  through  a  distributor  when  it  ascertained  that  a  foreign  comoeti-. 
tor  was  giving  consideration  to  the  construction  of  a  condcnsery  in  that 
country .77/  In  order  not  to  lose  an  existing  market,  and  because  the  de- 
mand 'A-as  insufficient  to  warrant  the  operation  of  more  than  one  local 
ccndensery  in  Panama,  a  .^oint  agreement  was  entered  into  by  the  Associa- 
tion and  the  Nestle  Company,  pursuant  to  which  there  was  or-anized,  on 
December  22,  1937,  the  Compania  Pananena  de  Alimentos  i^acteos,  S.  A.  (here- 
inafter referred  to  as  the  Panam.a  Cor.pany) .  It  ras  the  purpose  of  the 
parties  to  said  agreement  to  build  and  operate  a  milk  condensery  in  Panama- 
and,  under  the.  tcriis  of  the  agreement,  the  Association  received  thirty  oer 
cent  and  the  Nestle  Company  seventy  per  cent  of  the  stock  in  the  Panama' 
Company.73/  The  Association's  Vice  Prcsidentts  testimony  describing  the 
background  of  this  transaction  reads  as  follows: 

"So  the  Association  knew  that  if  the  Nestle  interests  constructed 
a  condc-:-:sery  in  Panama  it  vas  not  unlikely  that  eventually  the  Pana- 
manian Goverr_ment  would  be  inposin.:^  a  high  duty  on  m.ilk  products  im- 
ported into  PanajTia  from  foreign  countries,  including  the  United 
States.  Once  again,  therefore,  the  Association  v;as  faced  with  fcbo 
alternative  of  losing  an  existing  market  for  its  rllk  products  or 
building  in  that  m.arket  a  condensery  at  which  it  would  produce  the 
milk  products  it  sold  there. 

"From  the  outset,  however,  it  was  apparent  that  Pan^^Tia  could 
not  support  two  mdlk  condensing  plants.  There  was  in  that  small 
country  neither  such  dem.and  for  canned  milk  nor  such  supply  of  fresh 
milk  for  condensing  as  made  practical  the  erection  of  m.ore  than  one 
local  condensory  and  it  was  ob\TLous  that  if  the  Nestle  interests  and  •■- 
the  Association  each  erected  a  condensery  in  Panama,  both  ventures 
would  prove  to  be  financially  unsuccessful.  At  the  sam.e  tiiae,  it 


76,T.  257-2^2;  L^x.  3,  Docs,  7-:.  to  7-D,  incl. 
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was  equally  clear  that  if  either  constructed  a  plant  in  Panama  and 
the  other  did  not,  the  latter  company  v/ould  shortly  thereafter  find 
itself  vdth  no  business  in  Panamia. 

"Out  of  such  dilemma  grew  negotiations  between  the  Association 
and  the  Nestle  interests  resulting  in  their  agreem.ent  jointly  to 
organize  a  local  Panamanian  com.pany  which  would  construct  and  there- 
after operate  a' mdlk  condensery  in  Panama. 

"Compania  Rinam.ena  de  Alim.entos  Lacteos,  S.A.,  (hereinafter 
sometimes  referred  to  as  the  'Rinama  Com.pany' )  was  organised  under 
the  laws  of  the  Republic  of  Rinam.a  on  December  22,  1937,  its  charter 
(Docum.ent  No,  7-^1)  providing  for  an  authorized  capital  stock  of 
250,000  Balboas  divided  into  five  thousand  shares  of  50  Balboas 
each.  All  five  thousand  shares  were  issued  at  the  time  of  the  forma- 
m.ation  of  the  Com.pany  and  were  apportioned  betvveen  the  two  share- 
holders, respectively,  in  the  ratio  which  their  respective  sales 
volu-mes  in  P&nar.a  irrmediately  preceding  the  organization  of  the  Panar.a 
Comipany  bore  to  the  total  of  their  said  sales  volumes;  seventy  per 
cent  in  respect  of  Nestle  and  thirty  per  cent  in  respect  of  the  As- 
sociation." 


(3)  Share  Ovmcrsl-ip. 

On  December  31,  1937,  an  agreement  bct-.-een  the  Association  and  the 
Nestle  Com.pany  was  entered  into,  which  provided  that  neither  the  Associa- 
tion nor  the  Nestle  Company  would  sell  any  of  the  Panama  Company  stock 
publicly;  that  the  Association  would  nominate  two  of  the  seven  directors; 
and  that  the  fees  or  ro:;'alties  accruing  from,  the  Panaina  Company  would  be 
pooled  and  re-divided  between  the  Association  and  the  Nestle  Com.pany  in 
proportion  to  their  respective  share  interests  in  the  Pan-jna  ComLpany.79/ 

(/O  Purchase  of  Imports, 

On  December  31,  1937,  the  Association  and  the  Nestle  Com.pany  also 
agreed;  (a)  to  turn  over  and  sell  their  entire  business  in  condensed  and 
evaporated  milk  products  in  Panama  to  their  jointl-r-owned  Panama  Com.pany, 
and  to  endeavor  to  prevent  infiltration  under  their  brand  n-^nes;  (b)  to 
supply  the  Panama  Company  with  v/hatever  milk  products  it  needed  to  import 
in  proportion  to  their  respective  share  ovmership  interests  therein;  and, 
(c)  that  the  Panar.a  Company  would  not  sell  mjLlk  products  outside  of  Panajna 
so  long  as  the  then  shareholders  continued  to  own  their  respective  stock 
interest  in  the  Panama  Company .30/  The  Association's  Vice  President  testi- 
fied that  these  provisions  were  not  deemed  unusual  in  view  of  each  party»s 
endeavor  to  protect  their  joint  enterprise  from  competition  by  their  ov;n 
products. 


(5)  Exclusive  Sales  Agent. 


On  the  sam.e  date,  December  31,  1937,  the  Association  and  the  Panama 
CoFipany  entered  into  an  agreement  under  the  terms  of  which  the  Panajna 


79,/T.  263,  272;  Ex.  3,  Doc.  7-B. 
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Coripp-ny  became  the  exclusive  sales  a^^zent  of  the  Associati'.n»s  products 
for  tr/enty-five  years,  and  agrood  not  to  export  such  products  fron 
Panana.     The  parties  thereto  agreed  to  endeavor  to  prevent  infiltration 
into  Panana  of  nilk  products  labeled  with  the  Association's  brands  and 
trade-.iarks .     That  this  exclusive  sales  contract  was  assented  to  by  the 
^Tcstle  Conpany  is  evidenced  by  a  footnote  tl^rein  sit^.ed  by  the  attorney- 
in-fact  for  that  company.     The  tv.'o  stockholders  of  the  Association  also 
entered  into  like  agroenents  with  the  Panama  Gompany,8l/    The  exclusive 
sales  agency  contract  provisions  concerning  exporting  and  i-filtration 
reads  as  follows :  '  '' 

"Fourtli:     Second  Party  covenants  that  it  will  not  expert  or 
sell  for  export  any  condensed  or  evaporated  rdlk  packed  under  the 
labels,  brands,  or  trade-marks  of  First  Party. »« 
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"Each  party  further  covenants  that  it  will  use  its  best  en- 
deavors to  prevent  infiltration  of  First  Party's  brands  of  the  prod- 
ucts above  eniinerated  in  the  Republic  of  Panama  during  the  life  of 
this  contract." 

Fespecting  the  fore.cjoing  covenants,  he  testified  that  these  provisions 
reflected  the  agreement  with  Nestle  and  were  designed  to  orevent  competi- 
tion fron  infiltration  of  "the  Association's  brands  and  trade-marks*" 

(6)  Association's  Contentions. 

In  connection  with  the  foregoing  described  contracts  and  activities 
of  the  Association  relating  to  the  production  and  sale  of  milk  i^roducts 
in  Panama,   officials  of  the  Association  concede  and  contend:    (a)  that 
the  .association  is  the  ovs-ner  of  a  portion  of  the  capital  stock  of  the 
Panama  Company,   has  nominated  two  directors  who  attend  no  meetings  of  • 
the  board,  and  has  not  participated  in  the  I^uiama  Company's  manager-ent, 
except  as  a  substantial  minority  stockholder,-^/  (b)   that  the  Association 
and  the  I'ostle  Company  are  the  only  beneficial  holders  of  stoc]c  in  the 
Panama  Company  and  have  not  competed  in  Panama,  sj.nce  the  Panama  Company 
was  organized g3/  (c)  that  the  Association  has  turned  over  its  business 
in  milk  products  in  Panama  to  the  Panama  Com.pany  as  its  exclusive  agent; 
(d)  that  it  is  not  a  competitor  of  but  rather  a  joint  venturer  v/ithYlestle 
Company  in  Panama;8^/     (e)  that  the  Association  has  been  a  oarty  to  an 
agreement  to  prevent  infiltration  of  milk  products  under  its  brands  into 
Panama  but  has  not  acted  in  concert  with  competitors  to  keep  all  foreign    ' 
irdlk  products  out  of  Panap.a;85/  (f)  that  a  decision,  reflected  by  an  agree- 
rent,  of  two  stoclcholders  of  all  the  share  capital  of  a  foreign  company 
that  that  company  shall  confine  its  business  to  its  domiciliary  situs,   is 
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not  prohibited  by  the  antitrust  laws; 86/  and,  (g)  that  proxies  have  been 
sent  to  the  officers  of  the  Panama  Company,  which  maintains  its  ovm  local 
management-personnel,  and  to  the  extent  that  the  Panama  Company  is  sub- 
ject to  outside  supervision,  if  any,  such  supervision  stems  from  the  K-estle 
Company  rather  than  the  Association. 37/ 

C.  Jamaican  Iiarket  Agreements. 

(1)  P3:o  ceo  dings. 

The  Bill  of  Particulars  specified  that  the  Association  entered  into 
agreements  vdth  competitors  and  engaged  in  activities  with  respect  to 
the  production  and  sale  of  mdlk  products  in  Jamaica  which  may  have  violated 
the  law;  that  with  competitors,  it  acquired  the  capital  stock  of  a  corpora- 
tion in  Jamaica  engaged  in  the  manufacture  and  sale  of  milk  products;  that 
it  turned  over  all  its  trade  and  business  in  Jamaica  to  a  Jamaica  corpora- 
tion jointly-ovmed  by  it  and  its  competitors  and  participated  in  the  man- 
agem.ent  of  such  Jam.aica  corporation;  and  that,  with  its  competitors,  the 
Association  prevented  any  infiltration  of  non-Jamaican  milk  products  into 
Jamaica .88/  Evidence  and  exiiibits  were  admitted  with  respect  to  the  al- 
legations in  this  item. 89/ 

(2)  Backf,-round. 

In  193S,  the  Association  and  the  Nestle  Company  each  had  under  con- 
sideration the  construction  of  a  concensery  in  Jam.aica,  due  to  the  prevail- 
ing high  import  duties  omrdlk  products  th^n  being  exported  to  that  coun- 
try .90/  However,  since  the  consumer  demand  for  canned  mdlk  in  Jamaica  v^s 
insufficient  to  make  the  operation  of  more  than  one  local  manufacturing 
plant  profitable,  the  Association  and  the  Nestle  Com.pany,  on  March  22, 
1939,  organized  the  Jamaican  Milk  Products,  Limited,  (hereinafter  called 
the  Jamaica  Company)  under  the  lavrs  of  Jam.aica.9i/  The  /vssociation  re- 
ceived thirty  per  cent,  and  the  Nestle  Company  s^'^^nty  per  cent  of  the 
stock  in  the  Jamaica  Company. 92/  This  was  pursuant  to  an  agreement  be- 
tween them  to  apportion  the  stock  "in  the  ratio  which  their  respective 
sales  volumes  in  Jainaica  immediately  preceding  the  organiaation  of  the 
Jamaica  Com.pany  bore  to  the  total  of  their  said  sales  volum.es,"  it  was 
testified.  The  testimiony  as  to  the  volume  of  the  Association's  sales  in 
Jamaica  was  conflicting.  Kr.  Gunther's  testimony,  in  connection  with  the 
Jam.aica  tariff,  reads  as  follows: 

"Thus  in  1938,  an  ir.porter  of  non-Empire  milk  products  in 
Jamaica  paid  iraport  duty  in  the  amount  of  US  ''.892  per  case  in  re- 
spect of  evaporated  milk  and  US  $.87  in  respect  of  sweetened  condensed 
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rdlk.  There  were,  therefore,  practically  no  importations  of  zVcierican- 
made  milk  products  into  Jamaica." 

And  further  on,  he  testified  as  follows: 

Q.  Had  the  Association  built  up  a  pretty  good  market  in  that 
territory? 

A.  Yes,  sir. 

(3)  Share  Orvnership. 

On  March  23,  1939,  the  Association  and  the  Nestle  Company  agreed, 
among  other  things:  (a)  that  neither  would  sell  its  stock  in  the  Jam.aica 
Company  publicly  prior  to  offering  it  to  the  other;  (b)  that  so  long  as 
the  AssociT.tion  ov/ned  thirty  per  cent  of  such  stock  it  was  entitled  to 
name  two  of  the  directors j  (c)  that  fees  and  ro:^'alties  from  the  Jamaica 
Company  were  to  be  pooled  and  redividcd  betv;een  the  parties  in  proportion 
to  their  respective  share  interest  in  the  Jamaica  Company;  (d)  that  the 
parties  would  turn  over  their  business  in  the  sale  of  Jamaica  milk  products 
to  the  J^amaica  Company,  and,  for  so  long  as  they  contined  to  be  share- 
holders in  the  Jamaica  Company,  and  for  five  ^'ears  thereafter,  would  sell 
milk  products  exclusively  to  the  Jamaica  Company;  and,  (e)  that  the  parties 
were  to  lease  their  Jamaican  registered  trade -marks  to  the  Jamaica  Com- 
pany and  endeavor  to  prc^'ent  infiltration  into  Jamaica  of  milk  products 
bearing  their  trade-marks.  Also,  on  or  about  March  23,  1939,  the  two 
stoclvholdcrs  in  the  Association  entered  into  exclusive  sales  agreorxnts 
with  the  Jamaica  Company,  comparable  to  the  exclusive  sales  agrcenents 
heretofore  described  botwecn  the  two  stockholders  in  the  Cuban  Company .93/ 

(4.)  Manufacturing  and  Distributing  Agreements.. 

From  the  time  of  the  organization  of  the  Jamaica  Company,  March  22, 
1939,  the  Association  and  Nestle  Company  have  annually  entered  into  re- 
spective one-year  so-called  manufacturing  agreements  with  the  Jamaica 
Company  providing  for  the  sale  to  them  of  unlabeled  milk  products  manu-^ 
factured  by  the  Jamaica  Company  and  for  the  resale  by  them  to  the  Jamaica 
Com.pany  of  such  products  after  those  products  had  been  fully  labeled. 
The  January  16,  1941  "Manufacturing  Agreement"  between  the  Association 
and  the  Jamaica  Company/  provided  for  the  manufacture  by  the  Jamaica  Com- 
pany of  milk  products  which  the  Jamaica  Company  would  then  sell  unlabeled 
to  the  Association,  after  which  sale  the  Jamaica  Company,  acting  as  the 
Association's  agent  for  that  purpose,  would  label  those  products  with 
brands  and  trade -riarlcs  ov/ned  by  the  Association.  The  so-called  "Distribut- 
ing Agreement,"  also  dated  January  16,  1941,  between  the  Association  and 
the  Jamaica  Company,  provided  that  the  Jamaica  Company  would  buy  from  the 
Association  the  milk  products  which  it  had  previously  sold  to  the  Associa- 
tion pursuant  to  the  terms  of  the  aforementioned  manufacturing  agreement; 
and  that  the  price  to  be  paid  by  the  Jamaica  Company  would  equal  the  cost 
of  such  products  to  the  Association  plus  an  "overage*"  This  arrangement 
was  designed  to  accomplish  the  sapie  result  as  v;ould  have  been  accomplished 
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had  the  Association  leased  to  the  Jam.aica  Company  the  trade -marks  ovmed 
by  the  Association  in  Jamaica,  which  under  the  Jamaican  trade -riark  law 
was  not  permissible .94/  The  third  paragraph  of  said  "Distributing  Agree- 
ment" reads  as  follov/s: 

"Third:  The  Jamjiica  Company  agrees  not  tc  sell  any  of  said 

Goods  outside  of  Jamaica  and  undertakes  to  use  its  best  endeavors 

to  prevent  any  of  said  Goods  distributed  by  it  in  Jamaica  from 
infiltrating  into  other  countries." 

(5)  Association's  Shareholders. 

At  the  ti]ne  the  Association  became  a  shareholder  in  the  Jamaica  Com- 
pany, March  23,  1939,  the  Association's  shareholders.  Carnation  Company 
and  Pet  Milk  Company,  respectively,  entered  into  exclusive  sales  agree- 
ments with  the  Jamaica  Companjr,  those  agreements  corresponding  substan- 
tively to  the  exclusive  sales  agreem.ents  between  Carnation  and  Rst,  re- 
spectively, and  the  Panama  Company,  which  in  turn  were'  "like  the  Associa- 
tion Agreement  vdth  the  Panama  Company  of  December  31,  1937.95/ 

(6)  Association's  Contentions. 

Officials  of  the  Association  concede  thiat  it  is  the  ov/ner  cf  a  por- 
tion of  the  stock  of  the  Jam.aica  Company,  participates  in  the  Jamaica 
Company's  management  to  the  extent  that  the  Association  nominates  two 
of  the  directors,  who  attend  no  meetings  of  the  board,  and  sends  its 
proxies  to  an  officer  or  employee  of  the  Jam.aica  Company  without  prescrib- 
ing how  the  shares  represented  by  the  proxies  shall  be  voted;  that  the 
Jamaica  Company  has  its  own  local  m.anagement,  and  its  outside  super</ision, 
if  an3',  stems  entirely  from  the  Nestle  Company  organization;  that  the 
Nestle  Company  and  the  Association  are  the  on3.y  shareholders,  and,  as 
joint-venturers  the  two  stockholders  in  the  Jamaica  Company?-  are  not  now 
and  have  never  been  during  the  life  of  the  Jamaica  Company  competitors 
in  Jamaica;  that  the  Association  has  turned  over  all  its  trade  and  busi- 
ness in  milk  products  in  Jamaica  to  the  Jamaica  Com.pany;  that  the  Associa- 
tion has  m.erely  appointed  an  exclusive  distributor  and  sales  agent  in  that 
area  in  pursiiance  of  its  established  practice  followed  in  other  foreign 
territories;  that  it  was  perfectly  normal  that  the  Association  would  agree 
to  sell  exclusiveljr  through  the  Jar.aica  Com.pany  and  to  endeavor  to  pre- 
vent infiltration  of  milk  products  under  the  Association's  brands  into 
the  Jar.aica  territory;  and,  that  the  appointm-ent  of  an  exclusive  distri- 
butor and  sales  agent,  together  with  the  agreement  to  sell  only  through 
such  agent  and  distributor,  while  endeavoring  to  prevent  the  products  of 
the  Association  being  otherwise  sold  in  Jamaica,  is  not  an  agreement  to 
endeavor  to  exclude  all  foreign  m.ilk  products  from  Jam.aica.  In  fine,  the 
Association  urges  that  its  ownership  of  stock  and  contractual  relationships 
with  respect  to  the  Jamaica  Company  violate  no  law;  that  it  is  not  the 
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Tindorstanding  of  the  Association  that  Congress  meant  to  provide  that  an 
export  trade  association  could  engage  in  no  activities  other  than  export- 
ing; that  the  antitrust  law  does  not  invalidate  exclusive  sales  agreements; 
and,  that  even  were  the  Export  Tr.?.de  Act  subject  to  the  construction  that 
it  precludes  activities  other  than  exporting,  an  exclusive  sales  arrange— 
nent  v/hich  relates  solely  to  exports  would  raise  no  question  of  ultra 
\T.res  .96/ 

VI.  M.iJAGSKErTT  OF  FOREIGN  PUvOTS. 

A,  Proceedings . 

Testimony  was  taken  with  respect  to  an  allegation  in  the  Bill  of  Par- 
ticulars to  the  effect  that  the  Association  managed  foreign  corporations 
engaged  in  the "nanufacture,  sale  and  export  of  nilk  products,  and  in  inter- 
national trade  incidental  thereto. 97/ 

3.  Incidents  of  ManagoTnent . 

The  Association  has  furnished  instruction,  advice  and  assistance  to 
each  of  its  six  v/holly-nwned  foreign  subsidiaries  touching  various  aspects 
of  the  business  of  each  subsidiary.  As  solo  stockholder,  the  .T.ssociation 
has  'decided  all  p.ajor  questions  of  policy  and  elected  the  noribers  of  the 
Board  of  Directors  who  are  responsive  to  t}io will  of  the  sole  stockholder. 
Hov/ever,  each  foreign  manufacturing  subsidiary  of  the  Association  has  nain- 
tained  its  ov/n  local  nanagcnent  to  supervise  the  dajr-to-dai'-  business  and 
its  r.v.Ti  officers  and  directors  who  act  upon  routine  corporate  natters. 98/ 

C.  As oc elation* s  Contentions . 

The  Association  does  not  perceive  that  the  activities  herein  named 
constitute  "i-ianageiient,"  or,  evon  if  so,  that  such  activities  are  in  any 
sense  a  violation  of  the  law. 99/ 

Vil.  FOT^EIGN  AGFEE?lEr.n:S. 

A.  Agroonents  of  Assistance  with  Subsidiaries. 

(1)  Proceedings. 

The  Bill  of  Particulars  stated,  in  substance,  that  the  Association, 
under  agreement,  furnished  technical  advice,  together  vdth  other  services, 
to  its  wholly-owned  foreign  corporations,  vdth  respect  to  production  and 
sale  of  milk  products  in  foreign  countries.  Testimony  and  exliibits  v;ere 
introduced  on  this  subject .100/ 


96/T.  291-294;  Cf.  T.  317,   318, 

97/r.  146-157. 

93/T.  103-111,   116,  127,   132,  136,  UO;  U9;  Ex. 

99/r.  150-152. 

lOO/T.  158-176;  Ex.  2,   Docs.  4-A  to  4-11,   inc. 

-  44  - 


2,  Docs. 


4-A  to  4-F, .incl. 


'mm 


■an 


I 


(2)  Consultant  Agreem.ents. 

The  Association  entered  into  a  consultant's  agreement  with  each  of 
its  six  foreign  subsidiary  corporations  engaged  in  the  production  and 
sale  of  m-ilk  products  in  foreign  countries.  Under  this  agreement  the 
Association  not  only  furnished  instruction,  advice  and  assistance  vdth 
respect  to  all  aspects  of  the  business  of,  but  also  made  available  by 
lease  to  such  subsidiaries,  in  some  instances  at  least,  certain  of  its 
trade-marks .101/  Because  of  inadequate  personnel  in  the  foreign  countries 
experienced  in  operating  foreign  condenseries  producing  evaporated  and 
condensed  milk  products,  the  Associatior  was  at  the  outset  confronted 
vdth  the  necessary  alternative  of  finding  skilled  technicians  in  the 
United  States  who  would  be  agreeable  to  residing  abroad,  or  setting  up  its 
own  technical  staff  in  the  United  States  for  the  purpose  of  suppljdng 
the  instruction,  advice  and  assistance  required  in  the  successful  opera^ 
tion  of  its  foreign  plants.  The  latter  alternative  was  adopted.  In 
order  to  meet  the  expense  of  maintenance  of  high  salaried  technical  and 
administrative  experts,  it  was  aecided  that  each  foreign  subsidiary  com- 
pany should  pay  the  Association  direct  for  services  thus  rendered,  and 
this  practice  has  been  followed. 102/  The  reduction  of  this  practice  to 
a  formalized  basis  is  related  in  the  testimony  of  Mr.  Gunther,  reading 
as  follows: 

"It  was  also  apparent  that  the  Associati.on's  only  then  existing 
source  of  increased  income  to  absorb  such  increased  costs  of  opera- 
tion vas  dividends  paid  by  the  foreign  companies  concerned.  But  in- 
come moving  to  the  Association  froiri  one  of  its  foreign  sabsicb'.aries 
in  the  form  of  dividends  had  already  been  subjected  to  the  profits 
tax  assessed  against  the  net  taxable  income  of  said  subsidiary  by 
the  country  in  which  it  was  domiciled,  and  it  was  therefore  felt 
that  this  was  not  a  proper  channel  of  reimbursement.  To  the  extent 
that  the  Association  supplied  the  local  Fianagement  of  any  such 
foreign  subsidiary  with  instruction,  advice,  and  assistance,  that 
subsidiary  was  released  from  the  necessity  of  permanently  employing 
skilled  technicians  and  administrative  officers  whose  salaries  would 
constitute  a  legit im.ate  business  expense  deductible  from  its  gross 
incom.e  before  determination  of  its  net  incom.e  subject  to  the  profits 
tax.  It  seemed  only  equitable,  therefore,  that  if  the  Association' 
was  to  continue  suppljdng  such  instruction,  advice,  and  assistance, 
it  should  be  paid  for  that  service  directly  by  the  foreign  company 
receiving  the  service  and,  moreDver,  that  so  far  as  Lait  Gloria  v;as 
concerned,  the  Association  should  be  reimbursed  by  Lait  Gloria  for 
all  such  services  rendered  to  date. 

"Accordingly,  on  October  15,  1926  the  Association  and  Lait 
Gloria  entered  into  a  -/bitten  agreement  (Document  No.  4-A)  which  by 
its  term^  was  made  retroactive  to  January  1,  1925,  in  order  to  cover 
the  period  during  which  the  Association  had  been  furnishing  advice 
and  assistance  pursuant  to  an  oral  agreement  and  in  which  the  parties 
agreed  as  follows: 
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1.  The  Association  agreed  to  transfer  to  Lait  Gloria  its 
French  'Gloria*  and  »Favorita»  trade-marks  for  use  in  France 

.  and  the  French  Colonies,  subject  to  re-transfer  of  those  marks 
to  the  Association  by  Lait  Gloria -at  the  termination  of  the 
agreement; 

2.  The  Association  agreed,  in  substance,  to  furnish  I^ait 
Gloria  with  such  instruction,  advice,  and  assistance  as  might 
be  necessary  to  enable  Lait  Gloria  to  operate  successfully;  and 

3.  Lait  Gloria  agreed  to  pay  the  Association  fees  computed 
at  the  rate  of  a  stated  amount  per  case  of  milk  products  sold 
hj  Lait  Gloria. 

"It  v.as  then  agreed  between  the  Association  and  Lait  Gloria  that  the 
total  consultant  fees  payable  by  I^it  Gloria  for  the  year   192''^  would 
be  Fes.  606,605  and  for  the  year  1926  Fes.  400,000  and,  those'sums 
being  paid,  the  net  result  was  that  the  consultant  arrangement  was 
operative  from  the  outset  of  the  manufacture  of  evaporated  milk  bv 
Lait  Gloria."  '    ^ 

Contracts  were  entere-d  into  v;ith  the  remaining  subsidiaries  as  follows: 
(with  Document  numbers  from  Exliibit  2)  German  Company,  October  26,  1926 
U'B),   Holland  Company,  March  1,  1935  (retroactive  to  1927)  U-C),  English 
Company,  May  15,  1935  (4-D),  South  African  Comoany,  April  1,  19^  (^-E) 
Peru  Company,  August  1,  19/^1  (4-F).. 

The  provision  for  services  in  the  French  contract  (Ex.  2,  Doc.  4.-A) 
reads  as  follows: 

"Article  2  -  The  /^.erican  Com.pany  agrees  to  give  to  the  French 
Company,  which  hereby  accepts  such,  in  the  industrial  as  well  as  in 
the  commercial  field,  its  help  to  the  fullest  extent  possible;  that 
is  to  say,  the  American  Company  promises  to  supply  the  French  Company 
vdth  all  new  knowledge  and  the  supervision  necessary  to  make  possible 
the  manufacture  of  the  most  satisfactory  products." 

The  German  contract,  like  the  preceding  (French)  contract  specified 
cor.pensation  as  a  "ro^tilty"  or  "fee,"  based  on  a  fixed  amount  per  case  of 
mdlk  products  manufactured  by  the  subsidiary.  The  services  provision  in 
this  contract  reads  as  follov;s: 

"2. 

The  Firm  agrees  to  assist  the  Company  in  connection  with  the 
development  of  a  mdlk  manufacturing  plant  and  in  particular  to  place 
at  its  disposal  a  technically  sld.lled  personnel  and  officials  (em- 
plo:/ees)  to  assist  in  the  work,  as  also  to  make  k-novm  the  r.anufactur- 
ing  secrets  and  the  necessary  instructions  and  informations,  same  to 
be  used  confidentially  by  the  Company." 
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The  contracts  of  the  remaining  four  also  fix  compensation  on  quantity 
of  cases  produced  but  refer  to  compensation  as  "consultant's  fee."  The 
services  provD.sion  is  substantially  the  same  for  all  four,  that  of  the 
Holland  Company  (Doc.  ^-C)  being  here  cited: 

"(1)  General  agrees  to  render  to  Amiiko  the  following  services: 


G( 


}eneral  agrees  to  advise  ^imilko  from  time  to  time  on  the 
selection  of  sites  for  milk  factories  and  to  give  its  opinion 
as  to  the  desirability  of  sites  suggested  from  the  point  of  view 
of  available  milk  supply,  transportation  to  and  from  the  factory, 
suitability  of  water  supply''  in  relation  to  manufacturing  proc- 
esses, and  on  all  other  matters  relative  to  the  selection  of 
sites. 

CTeneral  also  agrees  to  lay  out  and  plan  such  factories  to 
meet  the  manufacturing  conditions  specified  by  Amiiko. 

General  will  advise  Anilko  on  the  selection  of  machinery 
and  equipment  which,  as  the  result  of  General's  experience,  it 
believes  most  suitable. 

General  will  supervise  the  construction  of  such  factories 
for  .\milko  and  the  installation  of  machinery  and  equipment. 

General  will  advise  /unilko  in  the  selection  of  emploi^'ees 
to  operate  such  factories  and  vdll  supervise  their  training. 

General  will  suDervise  all  experimental  runs  and  will  in- 
dicate such  protective  measures  ad  must  be  taken  by  /anilko  to 
remedy  any  defects  in  manufacturing  which  may  occur. 

After  each  such  factory  is  placed  in  operation.  General 
vdll  supervise  all  manufacturing  operations  to  the  end  that  a 
uniformly  high  quality  of  product  vdll  be  manufactured. 

General  vdll  place  at  the  disposal  of  Amiiko,  during  the 
life  of  this  agreement,  such  information  and  Imowledge  relating 
to  the  processes  in  which  Amiiko  is  interested  as  General  has 
obtained  in  the  many  ^-cars  of  its  experience  with  such  problems. 
General  will  also  comr-unicate  information  regarding  now  proc- 
esses, discoveries  or  improvements  of  v/ldch  it  may  become  pos- 
sessed in  the  future. 

Crcneral  will  advise  on  methods  of  financing  the  construc- 
tion and  operation  of  the  factory  or  factories  and  will  at 
Arrllko's  request  use  its  best  endeavors  to  interest  bankers 
or  others  in  sucK  financing  as  General  may  consider  appropriate. 

General  will  advise  Amiiko  regarding  the  purchase  of  materials 
to  be  used  in  its  business  and  will  place  at  its  disposal  the 
facilities  now  being  availed  of  by  General  in  its  worldwide  ac- 
tivities . 
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General  will  advise  Amilko  on  all  problems  relating  to  the 
distribution  and  sale  of  tinned  milk  products,  including  the 
•  advertising  thereof,  both  in  domestic  and  foreign  markets. 

General  will  advise  Amilko  on  all  matters  relating  to  ac- 
counting methods,  including  cost  accounting,  budgeting,  sta- 
tistics and  all  other  records," 

No  eirLdence  in  the  form  of  correspondence  in  connection  with  aforesaid 
services  was  included  in  the  record,103/ 

Explaining  the  compensation,  Mr.  Gunther»s  testimony  is  as  follows: 

"Although  the  October  26,  1926  agreement  (Document  No.  /^-B) 
botvreen  the  Association  and  Glucksl-lee  is  entitled  » License  Con- 
tract,' it  is  apparent  from  a  study  of  its  provisions  that  such 
term  is  a  misnomer;  similarly,  the  tcrrr.  'roj^lty'  in  the  October 
15,  1926  agreement  (Document  No.  Lr-k)   between  the  Association  and 
Lait  Gloria  is  a  misnomer,  pai?ments  made  by  Lait  Gloria  to  the  As- 
sociation thereunder  being  fees  constituting  remuneration  for 
services  rendered.  This  early  misuse  of  the  terms  » License*  and 
^ro^-alty*  has  reflected  itself  in  various  subsequent  correspondence 
as  well  as  in  various  accounting  records  of  the  Association.  That 
is  particularly^  true  v;ith  reference  to  the  term  'roj/alt;/*  which 
whenever  and  rrherever  so  used,  represents  merely  an'' ill-advised 
selection  of  terminology.  The  association  does  not  receive  from 
any  of  its  foreign  subsidiaries  income  in  the  form  of  » royalties* 
within  the  proper  meaning  of  that  tern  since  it  receives  no  income 
from  any  of  its  subsidiaries  in  consideration  of  the  right  to  use 
property  or  property  ri£,^-ts  owned  by  the  Association.  What  the  As- 
sociation does  under  each  of  said  consultant  agreem.ents  is  actually 
to  sell-  to  its  foreign  subsidiary  information  and  instruction  relat- 
ing to  every  aspect  of  carrying  on  the  business  of  manufacturing 
and  selling  milk  products. 

"Although  the  six  active  consultant  agreements  hereinabove 
discussed  are  not  identical  in  language  and  the  later  ones  are  riuch 
more  detailed  in  their  provisions  than  the  earlier  ones,  the  services 
rendered  by  the  Association  to  the  foreign  companies  arc  identical 
in  every  case." 

(3)  Consultant  Agreement  with  Stockholder's  Affiliate. 

In  addition,  the  Association  entered  into  a  similar  so-called  con- 
sultant's agreer.ent  with  Carnation  Products  Company,  an  affiliated  com- 
pany, on  April  7,  1937,  which  agreement  expired  December  31,  1941.  This 
agreement  covered  the  purchase  and  resale,  after  labeling,  of  milk  products 
in  Japan .104/ 


103/T.  162-171,  Ex.  2.,  Docs.  4-A  to  4-F,  incl. 
I04,^.  168,  169;  Ex.  2,  Doc.  4-G. 
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(4)  Association's  Contentions. 

The  Association  does  not  perceive  that  its  =°>?t^^=*^^^J^-^^*^°;;=^|; 
vdth  its  «holly-6vmed  foreign  subsidiaries  as  herein  ^^scribea  in  any  v.ay   _ 
violate  the  law;  or  that  such  relationships  and  activities  constitute 
ri?her  -oreign  or  domestic  comerce;  and  it  has  never  constmed  the  .xport 
?rade  Vet  as  restricting  the  Association's  activities  exclusively  to  ex- 
I^rt'rg  from  theSnited  States.  On  the  contrary  the  Association  has  under- 
ftord  that  congress  .vas  norely  emphasising  the  f-^^"^  lxnej.t  «s  or.^ 
ing  between  "export  trade"  and  "domestic  trade,"  «hen  the  lane.age  en  aged 
sole-'v  in  exrort  trade"  was  used  in  the  Act;  and  tnat  Congress  m  no  .-.en.c 
^nte^dedt^  provide  that  Exoort  Trade  Act  corporations  could  engage  m  no  . 
acti"i?ies  o?her  than  exporting.  In  fine  the  Association  takes  the  poi- 
tion  that  there  is  no  so-ond  legal  basis  for  constr-amg  t>>^;'=t  f  ".;-'^°"^^' 
that  since  competitive  domestic  corporations  may,  uncier  ^f  ^ting  la  , 
iointly  own  a  foreign  corporation  carr;dng  on  business  not  constituting 
SestL^  foreign  comi^erce,  there  v,as,  therefore,  no  reason  for  Congress 
^"^fer  :^ressl^  to  such  a'situation  in  theExport  T-<^^;f  5^-^*^^^^. 
the  failure  of  Congress  to  provide  expressly  in  that  -'^^that  an  associa- 
tion or  corporation  organised  and  operating  thereunder  might  also  engage 
In  other  aSi^ties  not  forbidden  by  the  antitnxst  laws,  is  not  logically 
susceptible  to  the  conclusion  that  Congress  thereby  intended  to  preclude 
such  export  trade  association  from  thus  engaging  in  any  activities  otner 
than  exporting  from  the  United  States .105/ 

B.  Label  Agreement  with  Foreign  Competitor. 

(1)  Proceedings. 

The  Bill  of  Particulars,  in  effect,  challenged  as  restrictive,  the 
so-called  cow's  head  label  contract  between  the  Association  and  a  foreign 
corporation,  and  alleged  that  markets  are  allocated  by  the  use  of  sucn 
lab^s.  Testimony  was  adduced  and  the  so-called  cow's  head  label  contract 
introduced  relative  to  this  matter .106/ 

(2)  Background. 

Throughout  a  period  of  seventeen  years  prior  to  193&,  the  Association 
had  developed  trade-marks  v.hich  bore  or  included  the  picture  o.  a  cow's 
head  as  an  integral  part  of  the  design  used  on  labels  placed  on  milk 
products  sold  in  foreign  markets.  While  the  Association  was  thus  develotv- 
ing  and  establishing  its  cow's  head  labels  in  various  foreign  raarket.  - 
similar  label  ws  also  developed  and  widely  used  by  Nestle  Company.  The 
Nestle  Conoanv  was  organized  in  Switzerland  and  operated  in  competition 
!ith  the  Association  L  various  foreign  countries  107/  .s  the  Association 
and  the  Hostle  Company  became  chief  competitors  of  each  other  in  foreign 
markets,  conflict  and  confusion  arose  between  them  as  a  re^u^t  of  th^ 
use  of  labels  thus  similar  in  design.  Such  confusion  extended  to  their  cus- 
tomers,  es^tcially  in  countries  where  illiteracy  v:as  more  or  less  prevalent 


105/r.  171-173'. 

105/T.  I77-20I5  Ex.  2,  Doc.  5-Ac 

107/r.  179,  180. 
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among  customers,  and  the  chief  means  of  identifying  any  product  v/as  by 
its  label  or  trade-mark  design.  The  Association  and  Nestle  Company, 
therefore,  decided  to  attempt  a  solution  of  the  problem  thus  posed  through 
an  agreement,  the  asserted  purpose  of  which  was  to  avoid  further  confusion 
and  conflict  in  the  use  of  their  respective  cow»s  head  labels. 108/ 

(3)  Cow's  Head  Label  Agreement, 

On  October  6,  1936,  the  Association  and  the  Kcstle  Company  entered 
into  the  so-called  Cow»s  Head  Label  Agreement,  which  provided,  among 
other  things,  (a)  that  world-wide  markets  were  to  be  divided  into  three 
categories,  namely,  those  of  the  Nestle  Company,  the  Association  and  "open 
markets" 5  (b)  that  the  markets  of  the  Nestle  Company  and  the  Association 
respectively  were  to  be  those  in  which  the  previously  established  use  of 
the  cow's  head  label  of  either  party  predominated  over  the  other's  use 
in  such  markets;  (c)  that  the  "open  markets"  were  to  be  those  not  classi- 
fied either  as  Nestle  Company  or  Association  markets;  (d)  that  each  party 
would  refrain  from  using  its  cow's  head  label  in  the  other's  established 
markets;  and,  (e)  that  whenever  either  the  Association  or  the  Nestle  Cora-- 
pany  desired  to  establish  its  label  in  any  "open  market"  the  party  desiring 
so  to  do  would  first  agree  with  the  other  party  that  the  particular  "open 
market"  concerned  would  thenceforth  be  considered  the  market  of  the  party- 
first  indicating  its  desire  to  secure  such  now  market.  This  contract  al- 
locates most  of  North  i\merica  as  the  territory  of  the  Association,  the 
Nestle  allocation  being  specified  as  follows; 109/ 

"NORTH  AHERIGA 
None 

CE^^^RAL  a?erica 

Virgin  Islands 
Leeward  Islands 

WEST  H-IDIES 


None." 


The  cov>r's  head  label  had  been  established  in  some  eighty- four  markets  and 
each  corporation  had  achieved  priority  in  the  use  of  the  cow's  head  label 
in  certain  of  those  markets .110/  The  Association  agreed  not  to  use  the 
cow's  head  label  in  twenty-four,  and  the  Nestle  Company  in  sixty,  markets 
theretofore  established.  The  contract  accorded  to  the  Nestle  Company  the 
right  to  the  exclusive  use  of  the  cow's  head  label  in  Holland,  although 
the  Association  was  given  the  privilege  of  exporting  milk  products  from 
Holland  under  its  own  cov;'s  head  label. Ill/ 

The  record  evidences  no  significant  diminution  of  sales  by  the  iVs- 
sociation  in  designated  territories  where  it  agreed  in  1936  to  refrain 
from  using  the  cow»s  head  label,  to  use  another  or  different  one,  and, 

108/T.  179-131,  " 


109/r.  181-183;  Ex.  2,  Doc.  5-A. 
IIO/T.  193, 
lll/T.  196. 
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thereafter,  to  accord  to  the  Nestle  Company  the  ^^c^^^^^^  J^f  \^^,^^i^  . 
under  a  trade-mark  of  similar  design.  On  the  contrary,  the  factual  proof 
indicates  that  sales  of  the  Association  increased  in  countries  in  which 
the  Association,  prior  to  1936,  had  sold  under  its  cow's  head  l^el,  and 
subsequently  under  another  label.  Except  for  some  five  minor  variances, 
the  following  chart  of  sales  made  by  the  Association  in  countries  wherein 
it  agreed  not  to  use  the  cow's  head  label  shows  a  substantial  increase  of 
sales  (measured  by  number  of  cases)  from  1935  to  19^,  inclusive: 


Territory 


1935  I 1936    1937 


Malta **^ 

Peru .....•.••••< 

Egypt  ..• - 

Madagascar  •..•..••«•••< 

Indo-China  ..••. ■ 

Netherlands  East  Indies 

China •  • 

Ceylon  «•••«• •••• 

Burma  •••...• ...•• 

Belgian  Congo  •••• 

Palestine  ••.•••••••••• 


1938 


1280 
3^710 

200 

2195 

1113^ 

/^2609 

3^ 
117i;3 


660 
^3AA 

150 

3592 

16669 

32538 

2174 
19872 


I 


2530 
57198 

50 

4670 

3^219 

42175 

4401 

18482 


1939  i  1940 


3722 

70537  j 

40  ; 

3225 
37249 
27032 

3845 
12065 


6365 
74762 


7329 

34118 

22424 

4402 

5669 


1250 
I  36215 


2S4S4 

47707 

41440 

6925 

12814 

625 

6 


Of  the  twenty-four  countries  in  which  the  Nestle  Company  was  given 
the  exclusive  right  to  sell  under  the  cow»s  head  l'^^^^'  ^^f  %^PPf^^^^^^ 
have  been  thirteen  territories  wherein  no  sales  were  made  by  the  Associa- 
tion either  before  or  after  the  1936  agree:r:Qnt.ll2/ 

(4)  Stockholders'  Agreement  Relative  to  Covf  s  Head  Label, 

The  Association  also  undertook  to  secure  compliance  by  one  of  its  two 
stockholders  with  the  terras  of  the  cow's  head  agreement .113/ 

(5)  Association's  Contentions. 

It  is  urged  by  the  Association  that  the  cow's  head  label  agreement 
with  its  principal  competitor  114/  related  not -to  the  sale  of  milk, pro ducts 
as  such  in  foreign  markets,  but- sought  merely  to  eliminate  the  existing 
confusion  between  labels  so  similar  in  design  that , trade-nark  infringe- 
ment' litigation  was  resulting  from  their  use  in  the  same  markets;  and 
that  the  only  competition,  if  any,  that  was  terminated  was  solely  competi- 
tion engendered  through  the  use  of  sirdlar  labels  which  caused  buj'ers 
to  confuse  the  product  of  one  with  that  of  the  other  manufacturer. 

I^oreover,  the  Association  contends  that  its  sales  have  not  only  in- 
creased  in  markets  in  ^-llich  it  agreed  to  refrain  from  using  the  cow's  head 


112/T.  185. 

113 A-  1S9;  Ex.  2,  tbc.  5-A. 

Tll/T.  193. 
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label,— a  fact  cited  which  it  says  proves  that  no  restraint  of  trade  even 
in  those  markets  resulted,— but  that  in  any  event  restraining  competition 
is  illegal  only  v;hen  the  competition  restrained  is  itself  legal,  and  that 
the  anti-trust  laws  do  not  require  competitors  to  engage  in  competition 
which  is  illegal  under  other  laws .115/ 

C.  Cancellation  and  Revision  of  Foreign  Agreements. 

(1)  Joint-owned  Companies. 

During  the  formal  hearings  in  this  matter,  counsel  for  the  association 
presented  some  twenty-one  agreements  dated  August  27,  1945,  and  requested 
that  said  agreements  be  received  in  evidence.  The  agreements-  in  question 
were  received  in  evidence.  They  relate  to  the  three  joint-owned  companies 
in  Cuba,  Jamaica  and  Panama,  and  were  executed  by  those  companies,  their 
joint  o\vners,  and  the  stockholders  of  the  Association.  These  agreements 
in  effect  purport  to  provide,  among  other  things,  for  cancellation  by  the 
parties  of* other  agreements  theretofore  existing,  with  respect  to  voting 
trusts,  exclusive  sales  agents,  leased  trade-marks-  and  a  change  in  the 
method  in  dealing  with  the  stock  in  said  Cuban,  Jamaica  and  Panama  Com- 
panies .116/ 

*     • 

(2)  Cuban  Contracts — Old  and  New.  •  • 

Ccnceming  the  newly  executed  contracts,  as  of  August  27,  1945,  vrith 
reference  to  Cuga,  it  was  testified:  "These  new  agreements  provide  for  a 
change  in  the  share  ownership  arrangement  and  ---  -^  -"-  cancel  the  old  exclusive 
sales  agreements  -"-  -"-  ^^  with  the  result  that  the  Association  is  simply  a 
stockholder  in  the  £uban  company,  and  has  leased  certain  trade-marks  to 
the  Cuban  company,  but  has  the  right  to  ship  into  Cuba  at  any  tLme  inde- 
pendently of  the  Cuban  company .  "117/ 

For  further  details  \vith  reference  to  said  Cuban  contracts  both  old 
and  new,  attention  is  invited  to  the  testimony,  and  exhibits.  118/  to 
127/,  incl. 


115/T.  184,  185,  187. 

n^/r.  248-256;  276-281;  299,  302;  Exs.  4-A  to  24-F,  incl. 
Il7A.  248-256;  Exs.  4-^^  to  13-E,  incl. 

TlSA-  248,  249;  Ex.  4-A  to  4-C,  incl.;  agreement,  August  27,  1945,^v;hich 
purports  to  cancel  voting  trust  agreement  of  December  17,  1931.  Cf .  Ex, 

3,  Doc.  6-B. 

119/T .  248,  249;  Exs.  5-A  to  5-C,  incl.;  agreement,  August  27,  1945,  v.'hich 
purports  to  cancel  voting  tnist  agreement  of  March  31,  1934.  Cf .  Sx.  3,  i'oc. 

6-D^       •         ^ 

120/r.  249,  250;  Ex.  6:  agreement,  August  27,  1945,  which  purports ^to 
cancel  exclusive  sales  agreements  of  December  17  and  19,  1931-  Cf .  £;x. 

3,  Docs.  6-E,  6-F. 

121/r.  250,  251;  Ex.  7:  agreement,  August  27,  1945,  which  purports  to 
cancel  manufacturing  agreement  of  August  21,  1941.  Cf ..  Ex.  3,  I>oc.  6-G. 
(Footnotes  continued  on  page  53). 
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(3)  Panam.a  Contracts— Old  and  New. 

Concerning  the  newly  executed  contracts,  as  of  August  27,  1945,  vdth 
reference  to  Panama,  it  was  asserted:  "These  contracts  provide  for  a  new 
arrangement  of  share  ownership  -«-  --i-  ^-  cancel  the  old  exclusive  sales  agree- 
ments -"-  -"-  -"-  provide  for  the  lease  of  certain  Panamanian  trade-marks  of  the 
Association  to  the  Panama  Company,  and  v-  -y.  ■?(-  permit  the  Association  to 
sell  milk  in  Panama  to  any  one  or  to  any  company  -»-  -"-  -"-  it  is  a  cancella- 
tion of  the  old  agreements  which  are  in  Exhibit  3,  statement  7. "128/  ^'or 
further  details  with  respect  to  said  Panama  contracts,  both  old  and  new, 
attention  is  invited  to  the  testimony,  and  exhibits  .129/  to  132/>  ^-'^^'^^ 


Footnotes  continued  from  page  52 • 

'  122/T.  251;  Ex.  8:  agreement,  August  27,  1945,  which  purports  to  cancel 

a  sublease  of  the  "Pet"  trade-mark  dated  June  6,1941.  Cf.  Ex.  3,  Doc.  6-H. 

123 /r.  252;  Ex.  9:  agreement,  August  27,  1945,  which  purports  to  cancel 
exclusive  sales  agreements  dated  December  17  and  19,  1931 o  Cf.  T.  218, 

line  6.  .   . 

124/T.  252,  253;  Ex.  10:  agreement,  August  27,  1945,  which  purports  to 
cancel  exclusive  sales  agreements  of  December  17  and  19,  1931.  Cf.  -. 

213,  Ex.  3,  Docs.  6-S,  6-F.  .    .  ^r,  -,r>,r 

125/r.  253,  254;  Ex.  11-A  to  11-F,  incl.:  agreement,  August  27,  1945, 
which  purports  to  set  forth  new  or  revised  agreement  with  respect  to  the  ^ 
ovmershipof  stock  in  the  Cuban  company,  -'^f.  T.  2z^B,  Ex.  .4-A  to  4-C,  inc.i.; 

also  Ex.  3,  Docs.  6-B.  '       ^  r.„     -,^,r   *..  -u 

126/r.  254;  Ex.  12-A  to  12-E,  incl.:  agreement,  August  27,  1945,  which 
purports  to  lease  the  Association's  Cuban  trade-marks  to  the  Cuban  com.pany. 

127/T.  254,  255;  Exs.  13-A  to  13-E,  incl.:  agreement,  dated  August  27, 
19457  which  purports  to  sublease  the  Pet  tradc-cark  to  the  Cuban  company. 

128/T.  281;  Exs.  14-A  to  20-E,  incl. 

129/T.  276,  Exs.  14-A  to  14-E:  agreement,  August  27,^1945,  which  purports 
to~cancel  share -owner ship  agreement  of  December  31,  1937.  Cf.  T.  263; 

Ex.  3,  Docs.  7-B.  ■ 

130/r.  277,  Ex.  15:  agreement,  August  27,  1945,  '.^^ich  purports  to  can- 
cel agreem.ent  for  the  purchase  of  imports,  December  31,  1937.  Cf.  Ex.  3, 

Doc.  7-C.   '  ^" 

131/T.  277,  278;  Ex.  16:  agreem.ent,  August  27,  1945,  which^purports  to 
cancel  exclusive  sales  agreement  of  December  31,  1937.  Cf..Ex.  3,  Doc. 

132/T.  278,  Ex.  17:  agreement,  August  27,  1945,  which  purports  to  cancel 
exclusive  sales  agreement  of  December  31,  1937.  Cf.  T.  267,  lines  1  and 
2;  Also  Ex.  3,  Doc.  7-D. 

133/T.  279,  Ex.  18:  agreement,  August  27,  1945,  which  purports,  to  cancel 
exclusive  sales  agreement  of  December  31,  1937.  Cf.  Ex.  3,  Doc.  7-D;  also 

T.  266,  267.  ^^,_ 

134/r.  279,  280;  Exs.  19-^  to  19-E,  incl:  agreement,  August  27,  -1.945, 

which  purports  to  revise  agreement  of  December  31,  1937.  Cf.  Ex.  3,  Doc. 

7-B;  see  also  T.  263,  et  seq. 

135/T.  280,  231;  Exs.  20-A  to  20-E,  incl:  agreement  August  27,  1945, 

v;hTch  purports  to  lease  Associations »s  trade  marks  to  the  Panama  Company. 
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(A)  Jamaica  Contracts — Old  and  New. 

Concerning  the  newly  executed  contracts,  as  of  August  27,  19^5,  with 
reference  to  Jajnaica,  it  was  testified:  "The  exhibits  in  question  cancelled 
the  old  exclusive  sales  agreement  and  pemits  the  shipment  into  Jamaica 
of  canned  milk  to  anyone,  and  also  sets  forth  the  new  arrangement  of  the 
share  ownership. "136/ 

For  further  details  with  reference  to  said  Jamaica  contracts,  both 
old  and  new,  attention  is  invited  to  testimony,  and  exhibits. 137/  to  lAO/, 
mcl.  

D.  Contracts  not  Cancelled. 

On  January  16,  194-1,  the  Association  and  the  Jamaica  Company  entered 
into  a  "Ifenufacturing  Agreement"  and  a  "Distributing  Agreement,  "Ul/  pur- 
suaht  to  v/hich  the  Jamaica  Company  agreed  to  manufacture  and  sell  unlabeled 
milk  products  to  the  Association,  and  repurchase  such  products  after  the 
Association  had  attached  thereto  its  own  trade-marks.  It  is  provided  in 
the  "Distributing  Agreement"  that  the  Jamaica  Company  would  not  sell  out- 
side of  Jamaica  milk  products  bearing  the  labels  of  and  purchased  from 
the  Association.  These  two  agreements  have  not  been  cancelled.!^/ 

» 

Included  among  the  foreign  contracts,  not  cancelled,  which  remained 
in  effect  at  the  close  of  the  proceedings  herein,  is  the  so-called  Cov/»s 
Head  Agreement .1^/  The  new  or  revised  agreements,  previously  referred  ' 
to,  having  to  do  with  new  relationships  created  thereunder,  as  indicated, 
became  effective  on  August  27,  19A5-   #  •   . 


136/T.  302;  Exs.  21  to  2/,-F,  incl. 

137A.  299,  300;  Ex.  21:  agreem.ent,  August  27,  1945,  which  purports  to 
cancel  March  "23,  1939,  agreement.  Cf.  Ex.  3,  Doc.  8-B.. 

138/r.  300,  301;  Ex.  22:  agreement,  August  27,  19^5,  v^ich  purports  ' 
to  cancel  exclusive  sales  agreement  of  March  22,  1939.  Cf.  T.  290,  lines 
5  to  lA,  inclj  also  Ex.  3,  Doc.  8-D. 

139 A*  301;  Ex.  23:  agreement,  August  27,  1945,  which  purports  to  cancel 
exclusive  sales  agreement  of  March  22,  1939*  Cf.  Ex.  3,  Doc.  8-D;  also  T. 
290,  lines  5  to  14,  incl. 

'140 A*  301,- 302;  Ex.  24-A  to  24-F,  incl:  agreement,  August  27,  1945, 
which  purports  to  set  forth  revised  agreement  of  March  23,  1939,  with 
respect  to  the  ownership  of  stock  in  the-  Jamaica  Company.  Cf .  Ex«  3,  Doc. 

14lA.  313;  Ex.  3,  Docs.  8-C,  8-D. 

I4?A«  309,  line  16,  Docs.  8-C,  8-D.  See  also  Infra  VIII,  D. 

143A.  255,   256,   281,  301,   302;  Ex.  2,  Doc.  5-A. 
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VIII.  FOREIGN  PRODUCTION  NOT  FOR  EXPORT —TRi\DE-M.'iRKS . 

A.  Proceedings. 

A  paragraph  in  the  Bill  of  I^rticulars  stated  that  the  Association 
entered  into  foreign  agreements  which  provided  that  milk  products  would 
not  be  shipped  outside  of  the  foreign  countries  where  produced.  Evidence 
was  given  and  exhibits  v;ere  adverted  to  respecting  this  item.  144/ 

B.  Cuban  Compan;/-  Production. 

An  Agreement  of  December  17,  1931,  between  the  Association  and  the' 
Cuban  company,  provided  that  the  Cuban  company  would  not  sell  or  sell 
for  resale  outside  of  Cuba  milk  products  packed  under  Association  trade- 
marks .145/ 

C.  Panama  Com.pany  Production. 

A  contract  dated  December  31,  1937,  among  the  Association,  the  two 
Nestle  companies  and  the  Panam.a  Company,  provided  that  so  long  as  the 
then  shareholders  ov/ned  the  stock  of  the  Panama  Company,  the  Panama  Com- 
pany would  not  export  from  Panama.  It  is  contended  by  the  Association 
that  it  and  the  Nestle  Company  were  dealing  vdth  each  other  not  as  com- 
petitors, but  as  sole  and  joint  ovmers  of  the  Panama  Company;  that  the 
contract  relates  only  to  milk  products  imported  into  Panama,  since  the 
Association  had  not  leased  its  trade-marks  to  the  Panama  Company;  1/6/ 
and,  that  the  stockholders  v/ere  merely  making  a  v.Titten  agreement  v^hich 
could  as  easily  have  been  presented  in  a  stockholders*  meeting  of  the 
Panama  company. 

D.  Jam.?vica  Company  Production. 

On  January  16,  1941,  a  manufacturing  agreement  :ind  a  distributing 
agreement  provided  that  the  Jamaica  Company  would  manufacture  and  sell 
unlabeled  milk  products  to,  and  repurchase  from,  the  Association  after 
such  products  had  been  labeled;  and  that  the  Jamaica  Company  would  not 
thereafter  sell  such  labeled  products  outside  of  Jamaica. 1A7/  As  stated, 
these  two  contracts  have  not  been  cancelled  and,  it  is  contended  by  the 
Association,  v/ere  entered  into  solely  because  direct  leasing  of  trade-marks 
is  not  permitted  under  the  Jamaica  trade-mark  laws .148/ 

E.  Association's  Contentions. 

Officials  of  the  Association  assert  that  agreements  relating  to  the 
use  of  Association  trade-marks  by  foreign  companies  do  not  constitute  agree- 
ments that  foreign  companies  vdll  refrain  from  shipping  milk  products  outside 


144A*  309^87 Ex.  3,   Docs.  6-E,   7-C,  S-C,   3-D. 

145/T.  313;  Ex.  3,  Doc.  6-E,  par.  13.     . 

14^/1.  312,  Ex.  3,  Doc.  7-C,  par.  7. 

147/T.  313,   314;  "i^x.  3,   Docs.  8-C,   S-'D. 

148 A.  309. 
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of  the  countries  where  nanufactured  but  merely  define  the  territorial 
limits  if  authorized  use  of   certain  trade-y.arks ; 149/  that  the  prohibition 
against  shipment  outside  the  countries  where  produced  is  specifically 
limited  to  products  labeled  with  trade-marks  belonging  to  the  Associa- 
tion; that  the  antitrust  laws  have  not  been  violated  by  the  contractual 
relationship  heretofore  described  in  connection  with  the  Cuban,  Panam- 
anian and  Jamaican  markets;  and,  that  such  relationships,  therefore,  are 
fully  intra  vires  the  Association, 150/ 

K.  FOREIGN  STOCK— NO  SALES  FOR  FIV::  TEARS  AFTER  OVir^ERSKIP, 

A.  Proceedings, 

An  allegation  in  the  Bill  of  I^rticulars  is  made  to  the  effect  that 
the  Association  agreed  vdth  joint  stockholders  in  foreign  corporations  to 
make  no  sales  of  milk  products  in  certain  areas  for  five  ^'sars  after  the 
Association  had  ceased  to  be  a  stockholder  in  such  foreign  corporations. 
Testimony  was  adduced  and  exliibits  referred  to  in  connection  with  this 
item. 151/ 

Be  Stock  in  the  Jamaica  Corpany. 

The  "Share  Ownership  Agreement,"  dated  llarch  23,  1939,  between  the 
Association  and  the  Nestle  Company,  provided,  in  effect,  that  both  of  the 
parties  would  turn  over  to  their  jointly-ov-Txed  Jamaican  Company  their 
business  in  milk  products  so  long  as  either  remained  the  beneficial  ov/ner 
of  stock  therein;  that  for  five  ^^ars  after  either  had  ceased  to  be  a 
stockholder,  such  former  stockholder  would  make  no  sales  in  Jamaica  ex- 
cept to  the  Jamaican  Company;  and,  that  the  parties  would  endeavor  to 
prevent  infil.tration  of  milk  products  into  Jamaica  under  their  trade -marks 
or  labeled  brands  #152/ 

C.  Stock  in  the  Panama  Company* 

An  "Agreement  for  Purchase  of  Imports,"  dated  January  1,  1938,  pro- 
vided that  both  of  the  parties  thereto,  namely,  the  Association  and  the 
Nestle  Company,  would  turn  over  their  business  in  milk  products  to  their 
jointly  ovmed  Panamanian  Company  so  long  as  either  party  remained  a  stock- 
holder, and  that  for  five  years  after  each  or  either  had  ceased  to  be  a 
stockholder  such  former  stockholder  would  make  no  sales  in  Panama  jxceprt 
to  the  Panama  Company;  and,  that  the  parties  v/ould  endeavor  to  prevent 
infiltration  of  their  brands  into  Panama. 153/ 

D#  Association*  s  Contentions . 

Officials  of  the  Association,  in  effect,  contend  that  their  intention 
was  merely  to  continue  to  make  sales  in  any  such  foreign  country  only 

U9/r.  3U,  315. 


150/r.  3U-318;   Cf.  T.  219-22/^;   269-271;  290-29/^. 

151/T.  320-328. 

152/T.  323;  ^^x.  3,   Doc.  8-B,   par.  12. 

153/T.  323,  324;  T^x^  3,  Doc  7-C,  par.  1. 

-  56  - 


>      ■    ] 


upon  the  order  of  the  foreign  company  involved;  that  the  agreement  to 
sell  only  to  a  specified  purchaser  for  five  years  is  not  an  agreement 
to  make  no  sales;  and,  that  not  only  is  no  law  violated  by  such  an  ex- 
elusive  sales  agreement,  but  the  agreement  is  within  the  scope  of  the 
corporate  power  of  the  Association  under  the  Act  ,154;/ 

X.  ASSOCIATION  AS  EXCLUSIVE  EXPORT  AGEOT. 

A.  Proceedings.  .  .     • 

The  Bill  of  P:irticulars  directed  attention  to  agreements  between 
the  Association  and  its  members  and  between  its  members,  providing,  in 
effect,  that  all  export  business  of  the  members  would  be  conducted  by 
the  Association.  Testimony  was  taken  and  exhibits  introduced  in  connec- 
tion with  this  allegation. 15 5/ 

B.  Operations  Prescribed, 

On  April  12,  1919,  an  agreement  between  the  Association  and  its 
stockholders  purported  to  prescribe  the  manner  in  which  the  Association 
should  operate,  providing,  among  other  things,  that  the  Association 
should  be  the  exclusive  selling  agent  for  milk  products  manufactured  by 
its  stockholders  and  marketed  in  countries  outside  of  the  United  States .156/ 

C.  Association's  Contentions. 

It  is  conceded  by  the  Association  that  the  language  in  the  agreement 
of  April  12,  1919,  is' ambiguous,  but  it  is  asserted  that  such  language  if 
literally  construed  relates  to  "direct  mar>-eting"  of  milk  products  in 
foreign  countries;  and,  that  subsequent  activities  of  the  parties  disclose 
that  their  actual  intent  was  that  the  shareholders  of  the  Association  v/ere 
to  be  restricted  only  from  engaging  in  direct  marketing  of  milk  products 
in  foreign  countries,  and  not  from  making  exports  from  the  United  States 
independently  of  the  Association. 137/  It  is  further  asserted  by  the  As- 
sociation that  its  shareholders  have  in  fact  regularly  made  export  sales 
other  than  through  the  Association,  and  have  made  sales  in  the  United 
States  to  domestic  purchasers  who  exported  such  milk  products  to  foreign 
countries .158/  It  was  testified  that  the  term  "direct  marketing"  implies 
that  Pet  and  Carnation,  stockholders  of  the  Association,  v;ould  not  engage 
in  business  in  foreign  countries  directly  but  would  make  sales  for  export 
■  from  the  UrJ-ted  i;tates  to  foreign  countries, 159/  The  Association  also 
concedes  that  it  has  declined  to  accept  offers  to  purchase  its  products 
but  not  because  the  prospective  purchasers  viere   exporters  or  competitors 
of  the  Association  or  of  its  shareholders,  nor  because  of  the  Association's 


"1547? 


7257 


155/r.  328-340;  Ex.  3,  Docs.  11-A  to  ll-I,  incl. 

l5^/T.  331;  Ex.  3,  Doc.  11-A,  par  1. 

157 A.  331,  332. 

I58/T.  331^333;  Ex.  3,  Docs.  ll-I,  11-H. 

159 A.  338,  339. 
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appointment  as  exclusive  selling  agent  for  its  shareholders.  The  reason 
assigned  for  such  refusal  to  sell  to  domestic  exporters  steins  from  Govern- 
mental regulations  as  to  what  constitutes  an  "export  sale"  for  the  purpose 
of  computing  the  maximum  price  at  which  products  could  be  sold,l6o/  since 
the  company  could  not  a:Cford  to  make  sales  at  domestic  ceiling  prices. 

XI.  ASSOCIATION'S  FAILURE  TO  FII^  ITTFORmTION. 

A.  Proceedings. 

It  is  charged  in  the  Bill  of  Particulars  that  the  Association  failed 
as  required  by  law  to  report  fully  to  the  Commission  upon  the  methods  and 
practices  in  conducting  its  business  »l6l/ 

B.  Association* s  Contentions . 

Officials  of  the  Association  assert  that  it  was  guided  in  filing  in- 
formation covering  the  exportation  of  milk  products  from  the  United  States 
by  its  understanding  of  the  Export  Trade  Act  vv'hich  was  construed  to  apply 
only  to  that  portion  of  business  done  involving  exports  from  the  United 
States  and  not  business  transacted  v:holly  within  a  foreign  country. 162/ 
The  Association  concedes  that  it  omitted  to  include  data  touching  various 
aspects  of  its  business  which  were  not  incidents  of  actual  exportation  of 
milk  products  from  the  United  States  to  foreign  countries;  and,  that  it 
incorporated  into  reports  to  the  Commission  such  material  only  as  related 
to  that  portion  of  its  business  having  to  do  with  direct  exportations  from 
the  United  States  to  foreign  countries.  The  Association  accordingly  pro- 
ceeded upon  the  assumption  that  insofar  as  it  was  exporting  milk  products 
from  the  United  States  to  foreign  countries,  thereby  engagin  within  the 
United  States  in  forejgn  commerce,  the  Export  Trade  Act  governed  its  activ- 
ities, granting  its  immunity  from  those  provisions  of  the  Sherman  Act  and 
the  Clayton  Act  v/hich  otherwise  would  have  made  illegal  its  joint  ov/ner- 
ship  by"  Carnation  Company  and  Pet  Milk  Company,  and  subjecting  it  to  super- 
vision by  the  Federal  Trade  Commission;  but,  that  insofar  as  it  was  engag- 
ing in  business  activities  not  constituting  comir.erce  in  or  from  the  United 
States,  the  Export  Trade  Act  neither  governed  its  activities  nor  precluded 
its  engaging  therein;  that  the  Association  hae  functioned  in  the  belief 
that  the  periodic  reports  it  was  required  to  file  with  the  Commission  related 
only  to  so  much  of  its  business  as  consisted  of  direct  exportations  from 
the  United  States  to  foreign  countries;  and,  that  not  until  194^^,  when  a 
Federal  Trade  Commission  attorney  raised  the  question  whether  the  Associa- 
tion could  legally  function  as  an  export  association  under  the  Export  Trade 
Act  and  at  the  same  time  engage  in  activities  other  than  e:qx)rting  from 
the  United  States,  in  which  At  had  long  been  engaged,  did  the  Association 
have  reason  to  suspect  that  the  Commission  might  not  construe  the  Export^ 
Trade  Act  in  the  sane  manner  as  did  the  Association.  The  Association  main- 
tains that  there  can  be  no  question  that  it  was  sincere  in  interpreting 
the  Export  Trade  Act  as  it  did;  and,  that  conclusive  proof  thereof  lies 
in  the  fact  that  had  the  Association  otherwise  interpreted  the  Act  it  would 


ito/T.  536,  337, 
iSlA.  3AO-34B. 
I^A.  3a,  342. 
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have  been  sijnple  for  its  stockholders  to  organize  a  fourth  corporation, 
v;hich,  functioning  in  no  way  under  the  Export  Trade  Act,  could  have 
carried  on  those  actD.vities  unrelated  to  direct  exporting  in  which  the 
Association  has  engaged.  Finally,  the  Association  asserts  that,  consis- 
tent with  its  understanding  of  the  Act,  it  exercised  the  utm.ost  good 
faith  in  preparing  reports  to  the  Commission,  and  if  it  erred,  it  erred 
through  lack  of  understanding,  not  by  intent ,163/ 


163 A*  3^4,  345. 
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